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DECISION

This Petition dated 8th March 2019 has been filed by the Petfitioners
seeking a review of the decision of the Kenyo National Highways
Authorty of 27th February 2019 in the matter of Tender Number:
KeNHA/PPP/14687/2017.

The Pefitioners are a consorfium made up of African Infrastructure
Investment Fund 3 Partnership, Egis Projects 5.4, Mota-Engil Engenharia
E Construcao Alfrica, 5.A and Crascom Construction (“the Censortium
of AllM, Egis, Mota-Engil and Orascom”) and is represented by the firm
of LJA Associates LLP Advocates.

The Respondent is a body established under Section 3 of the Kenya
Roads Act No. 2 of 2007 with the mandote of management,

development, rehabilitation and maintenance of national roads.

The Petition is broodly baosed on the grounds of alleged non-
compliance and maternial non-disclosure. It is supported by the offidavit
of Mr. John Kaigua Kimotho.

The Respondent filed its replying affidavit sworn on 140 March 2019 by
one Eng. George Kiiru, the Deputy Director, Public-Private Partnerships
Department of the Respondent.

In exercise of its statutory mandate the Respondent commenced the
Tender process fo underfiake widening, improvement and operation
and maintenance of various sections of highway between Nairobi and
Mau Summit through a Public Private Partnership arrangement on a
Design. Build, Finance, Operate, Maintain and Transfer basis
[hereinafter "Tender or Bid").
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7. It is the Petitioners’ case that the Respondent did not comply with the
provisions of the low and that the Respondent wilfully disregarded the
processes oullined in the Request for Proposals (“RfP") and entrenched
in the Constitution of Kenya 2010, the Public Private Partnership Act
2013 ["PPP Act”), the Public Private Partnership Regulations, 2014 [“PPP
Regulations”) and the Fair Administrafive Action Act, 2015 ["FAA Act”).

B. Further, the Pefitioners alleged that the Respondent engaged itself in a
non-transparent bidding process to the detiment of the Petitioners in
breach of Sections 2, 4, 4 and 7 of the FAA Act. This conduct, it is
alleged, impeded fair competition in the bidding process and
compromised the integrity, ftransparency, accountability and
confidence in the bidding process contrary to the PPF Act and PPP
Regulations to the prejudice of the Petitioners.

7. According to the Petitioners, the Respondent failed to disclose material
information as to why the former were selected as the Reserve Bidder
and not the Preferred Bidder. It is their case that the Respondent did
not confirm the Preferred Bidder's accurately evaluated Net Present
Value [NPV) as compared to that of the Petitioners, and neither did it
disclose the quarterly charges quoted by both the Petitioners and the
Preferred Bidder and therefore, the conduct of the Respondent
impeaches the integrity, faimess and transparency of the procurement
process in breach of Sections é and 7 of the FAA Act, the fundamental
rights envisaged under Arlicle 227 of the Constitution and all basic

tenets of fair procurement process.

10. The Petitioners complain that as a consequence of the Respondent's
decision, they are required to summarily and unconditionally accept
being assessed as the Reserve Bidder within 21 days of the Notification
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Letter, without being accorded any information on the process of
evaluation, despite the Petitioners' request for the same and therefore
being coerced into accepfing the bidding outcomes. The Petitioners
allege that they had a legitimate expectation that the proposed
Quarterly Charges by all bidders would be disclosed, but this was not

the case.

11. By acling in breach of Arficle 227 of the Constitution which requires
that all procurement by any stote organ or public entity must be
conducted in a manner that is fair, equitable, transparent, competitive
and cost effective, the Respondent, according to the Pefitioners, has
deviated from the clearly stipulated statutory process without valid or
lawful cause and therefore the process has been shrouded in mystery,

making it susceptible to manipulation.

12. The Pefitioners aver that the conduct of the Respondent has impeded
the Petifioning Consortium's efforts to freely and fully exercise their
rights to execute a proper and comprehensive review of the bidding
process and its outcomes which review will undoubtedly shed more
light on the manifest iregularities oullined above should the
Respondent be legally compelled by this Committee to provide the

said Tender records or further information.

13. In view of the above, the Pstitioners have sought Orders from this
Committee, that:

{al the deciion of the Respondent dafed 27" February 2019 be
declared imegular, unfair, unprocedural and unlawiful;

(b] the decision of the Respondent dated 27% February 2019 be
annulled in its entirety;

fc] the Evalugfion Report that informed fthe decision of the
Respondent dafed 27 February 2019 be reviewed in its enfirety
and the Respondent be directed to conduct the evalualion in
strict accordance with the law;

Declsion: Petition No. 1 of 2019 Foge | 4of 19

L B-F Pl A



14.

15.

14.

17.

(d] in the alternafive, the Respondent be directed fo declare the
Petifioning Consorfium as the Preferred Bidder; and

(e] the Petifion Committee do make any further orders that it deems
just and expedient fo achieve the ends of justice as mandated by
fcrw,

On the other hand, the Respondent avered that both bidders met the
technical evaluation requirements and were subsequently invited to
the opening of their financial proposals. It has been disclosed that the
Petitioners' financial proposal has an NPY of KShs 194,975,130,000/-
whilst that of the Preferred Bidder has an NPV of KShs 159,499,740,000/-,
The financial proposals were subjected to detailed evaluation in
accordance with Clause 8.3 of the Tender document and in full

compliance with the requirements of section 48 of the PPP Act.

Following conclusion of the Tender evaluation process the Respondent
prepared an evaluation report pursuant to Section 49{1) of the PPP Act
which report was duly approved by the PPP Committee in accordance
with Section 49(2] of the PPP Act. Upon approval of the evaluation
report, the Respondent duly notified the bidders of the cutcome of the
evaluation process vide letters of notification dated 27th February 2019.

The Respondent has pleaded that the Petition which was lodged and
served on the Respondent on 11" March 2019 is incompetent and a
nullity and ought to be struck out for the reason that the John Kaigua
Kimotho who lodged the Petition is not the authorised representative of
the Pefitioners, and argued that the Petition cught to have been
signed by the Authorised Representative as indicated in the Tender.

With regard to the Pefitioners’ complaint about non-compliance, the
Respondent avered that except for the instance where the
information requested in the letter dated 5th March 2019 was not
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18.

17.

21.

provided, the Pefitioners do not fault the Respondent's conduct in the
procurement process and have duly acknowledged this at paragraph
2.5 of their Petition that the subject Tender process was conducted
fransparently.

The Respondent has stated that the procurement process was done in
accordance with the low and procedure provided in the RfF. Further,
in response to the Petifioners' allegation that the Respondent is in
breach of the FAA Act, the Respondent avered that under Seclion
4(48) of the FAA Act it is duly mandated to follow the procedure set out
in the applicable law, namely, the PPF Act and the PPP Regulations in

carnying out the procurement process.

With regard to confidentiality, the Respondent’s case is that it has an
obligation to preserve the confidentiality of the Tender evaluation
process. In support of this averment the Respondent relies on
Regulation 40(5) of the PPP Regulations as well as Clause 9.1 and the
Conduct of Procurement Undertaking of the RiP.

Together with the Replying Affidavit, the Respondent also filed a
prefiminary objection dated 18th March 2019 on whether: (i) this
Committee has jursdiction to entertqin this Pefition; and i) John
Kaigua Kimotho has locus standi to institute this Petition on behalf of the

Petitioners.

In view of the foregoing, the Respondent avers thot the Petitioners are
not entitled to the prayers sought in the Petition, which has been filed

solely to delay the procurement process in the subject Tender.
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22. This Commitiee has carefully considered the pleadings, the submissions
and authorities of the parties, as well as documents placed before it

and has isolated the following issues for determination.

Issue No. 1 - Whether this Committee has jurisdiction to entertain this Petition
in light of the Access to Information Act and Arlicle 35 of the Constitution.

23. The Respondent in its Preliminary Objection is of the view that this
Committee lacks jurisdiction to entertain this Complaint. Jurisdiction is

everything and we have to address this issue from the onset,

24, The gist of the objection by the Respondent as can be discemed from
the Respondent's case and specifically the Preliminary Objection
dated and filed on 18" March 2019, is that the provisions of Article 35 of
the Constitution are only available to citizens who are natural persons
but not the Petitioners, who are juristic persons. It was also stated that
the Petfition is pre-mature since the ATl Act confers an oversight and
enforcement role as regards the right to information on the Commission
of Administrative Justice [CA.).

25. The complaint by the Petitioners is in the nature of the right to
information and akso the right to fair administrafive action. Reference
has been made to both statutes. We shall therefore look at the
provisions of both statutes.

26. Therelevant sections of the FAA Act are as follows: -
Section é (1) Every person materially or adversely offected by

any adminisirafive action has a right to be supplied with such
information as may be necessary to facilitate his or her
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27.

28.

application for an appeal or review in accordance with Section
5.

section & (5) An administrator may depart from the requirement
to furnish adequate reasons if it is reasonable and justifiable in
the circumstances, and shall inform the person making the
request of such departure.

section 7 (1) Any person who is aggrieved by an administrative
aclion or decision may apply for review of the administrative
action or decision to (a) a court in accordance with Section 8; or
(b) a tribunal in exercise of its jurisdiction conferred in that regard
under any written law.

The Petitioners' complaint or request for review, in a nutshell, is about
non-compliance, non-disclosure and breach of Aricle 227 of the
Constitution. These matters are in the nature of administrative action
taken by the Respondent. Section 7 above directs a party who feels
fhat he has been unfairly treated to lodge his complaint in the High
Court or a Tribunal. The Petitioners have filed this Pefition with this
Committee seeking redress and this was indeed the comect procedure.
Section 7 of the FAA Act has clothed this Committee with the requisite
jurisdiction to entertain this complaint and this forum is without doubt
the right place to lodge the complaint. Section &(5) gives discretion to
the Respondent to decline to furish information if it is reasonable and

justifiable in the circumstances,

The other law that the parties made reference to is Ardicle 35 of the
Constitufion and Section 4(1) of the ATI Act which is a replica of the

provision in the Constitution.
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29.

Secfion 4 (1) Subject to this Act and any other written law, every
citizen has the right of access to information held by-
(a) the State; and
(b) ancther person and where that information is required
for the exercise or protection of any right or fundamental
freedom.

The Respondent in its responses and submissions contended, first, that
the Petitioners are not citizens being juristic persons and therefore
cannot access information under Aricle 35(1) (a) of the Consfitution
contending that this right is limited to cifizens only. This issue has been
deliberated by the High Court in the case of Nairobi HCCC. No. 278 OF
2011 Nairobi Law Monthly Company Limited V Kenya Electricity
Generating Company & 2 Others [2013] eKLR and Nairobi Petition 43 of
2012 Famy Care Limited v Public Procurement Administrative Review
board & another & 4 others [2013] eKLR.

The issue of the right under Article 35 being available fo juristic persons
has recently been addressed by Justice Mwita in Nairobi Petifion No
448 of 2017 Katiba Institute v Presidents Delivery Unit & 3 others [2017]
eKLR. The court held that "It is noteworthy, however, that both decisions
by Mumbi Ngugi J and Majanja J in the above cases came before the
enaciment of the Access to Information Act, in 2016. Section 2 of the
Act defines a citizen as "any individual who has Kenyan cifizenship,
and any private enfity that is coniroled by one or more Kenyan
citizens.” From the above definition, a jurisfic person whose director(s) is
a citizen, is considered a cifizen for purpose of exercising the right fo
access to informafion under Article 35(1){a) of the Consfitufion as read

with secfion 4 of Access to information the Act.”

Decision: Petition MNo. 1 of 2019 Poge | 9of 19

AF S (UEH



31. The import of this latter decision by Justice Mwita, which this
Committee embraces, does not assist the Respondent in that Arlicle 35
of the Constitution can be a right that accrues to a private entity.
However, it should be noted that the entity referred to in the ATl Act
ought to be in the control of Kenyvan citizens. It is not in dispute that the
consorfium comprising the Petitioners is made up of entities which are
confrolled by non-Kenyan cifizens. This by extension means that the

Pefitioners cannot claim a right under Article 35.

32. In any event both the ATl Act and the FAA Act require the public entity
to provide the information within 21 days and 30 days respectively. The
PPF Act Section 67 gives a private party a maximum of 15 days within
which to lodge a complaini. Should the Petitioners seek information or
reasons for administrative action under the ATl and the FAA Acts, then
the Petitioners would be clearly statutorily time barred under the PPP
Act.

33. In view of the aforesaid, this Committee holds that it has jurisdiction to
entertain this Pelition but also finds that Article 35 of the Constitution is

not availoble to the Petitfioners.

Issue No. 2 - Whether John Kaigua Kimotho has locus standi to institute this
Petition on behalf of the Petiioners.

34. The Respondent in his Preliminary Objection states that the Petition is
lodged by a stranger to the Tender process and by extension the
signatory to the Petition (John Kaigua Kimotho) does not have the

capacity or authority to act on behalf of the Petitioners.

35. John Kaigua Kimotho hos described himself as an investment
professional employed by the Investment Manager of Africa
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Infrastructure Investment Fund 3 Parinership, which is one of the
Petitioning Consortium partners. His authority to file the Petfition, he
avers, stems from a Power of Attorney (PoA) attached to the Petition.
Un the other hand, exhibited in the Petfition bundle is a PoA granted to

Joao Vasco Alves dos Reis.

36. Faced with these two Powers of Attomey, the Respondent submitted
that Mr. Reis is the lawful attormey and Mr. Kimotho cannot be granted
any authorty to act as attorney., It is this Mr. Reis, who according fo the

said Respondent, ought to have executed the Petition documents.

37. To enable this Committee deal with this issue it is prudent to lock closely
at the wording of the two documents, The PoA donated to Mr. Reis
states that he is:

“to do all such acts, deeds and things as are necessary or
required in connection with or incidental to submission of the bid
for the Nairobi-Nakuru-Mau Summit being developed by KeNHA
including but not limited to signing and submission of all
applications, bid, undertakings and other documents and
writings, participate in pre-bid meeting, CD meefings and any
other meelings or conferences as organised by KeNHA in
respect of the Bidding Process, to hold discussions and to
negotiate the terms and conditions of the Bid with KeNHA, o
provide information/responses/clarifications to KeNHA,
represenfing us in all matters before KeNHA, signing and
execution of all contracts including the Final Project Agreement
and underfakings consequent to acceptance of our Bid, and
generally dealing with KeNHA in all matters and performing all
such activities and execufing all such documents in connection

with or relating to or arising out of the Bid for the said Project
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and/or upon award thereof to us and/or fill entering inte of the
Final Project Agreement with KeNHA.”

38. The PoA given to Mr. Kimotho is limited fo & months from the date of
signature or the finalisation of this Petition in relation to the decision of
the Contracting Authority of 27 February 2019. The PoA grants

authority to the Donee to:

" accept service of any legal process; appear and represent the
consortium in any Kenyan court or tribunal and before dll judicial
or other offices in the Republic of Kenya whomsoever as the
agent shall consider advisable; institute aclion in the
consortium’s name, to make any demand or claim and to
commence and conduct any pefition, review, action or other
proceedings in any court or tribunal in the Republic of Kenya in
relafion to the decision of the Kenya National Highways Authority
(KeNHA) (Contracting Authority) of 27" February 2019 in the
matter of Tender number: KeNHA/PPP/1689/2017 oand to
prosecute, discontinue, compromise, terminate or abandon such
petition, review, action or proceedings as the agents shall see
fit."

3%. It is clear that each of these PoAs are designed for a specific purpose.
The PoA granted to Mr. Reis is clearly imited to authornty required to
parficipate in the Tender process. The one donated to Mr. Kimotho is
very specific to fiing this Petition. The Tender process is still on-going as
at the date of this Decision. The question is whether Mr. Reis is the
appropriate person to lodge the petition in place of Mr. Kimothe? Cur
answer is in the negative. The PoA donated to Mr. Reiss is clearly for
management of the procurement process whilst the one granted to

Mr. Kimotho is for the sole purpose of agitating court action. Mr.
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41.

42,

Kimotho need not have been a participant in the Tender process for
him to initiate this Petition. In any event, he has deponed in paragraph
I of his supporting affidavit that he parficipated in the Petitioning
Consortium's Bid from inception. This fact is not disputed.

We also hold that, since the fwo PoAs are completely independent of
each other, then the form and substance of Mr. Kimotho's PoA need
not comply with the form and substance stipulated in the RIP
document,

The other complaints regarding the PoA given to Mr. Kimotho are
related to want of form. This Committee is cognisant of Arficle 159 [d)
of the Constitution which states that justice shall be administered

without undue regard to procedural technicalities.

Be that as it may. the PoA granted to Mr Kimotho is clearly not
notarised despite the donors being situoted outside Kenyao.
Additionally, of the four donors only one has inserfed the venue and
date of signature. The four donors are donafing on behalf the entities

forming the consortium. There are no accompanying board resolutions.

These omissions are not mere procedural technicalities and go to the
root of the validity of the PoA. We find these omissions to be fatal to the
Petifion and totally incurable. Without a valid PoA the Petition cannot

stand.

In view of the above, this Committee does not agree with the
Respondent that Mr. Kimotho is a stranger and not competent to lodge
this Petition. However, the Preliminary Objection is sustained on the
ground that the PoA granted to Mr. Kimotho is defective. This
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notwithstanding, the Committee has also considered the other issues

arising from this Pefition.

Issue No. 3 — Whether the Petitioners are entitled fo disclosure of the
information sought.

45. Based on their Pefition, written and oral submissions, the Petifioners’
complaints centre around the Respondent's alleged non-compliance
and material non-disclosure. These allegations are based on lack of
reasons in the Respondent's letter of 27" February 2019 for the
Petitioners being ranked the Reserve Bidder and the Respondent's
failure to respond to the request made by the Petitioners in their letter
dated 5t March 2019.

46. The information sought in the Pefitioners® letter dated 5% March 2019
included: (i} an outline evaluation of the two bids; (i) confirmation that
the evaluation process was strictly in compliance with the requirements
of the RfF and the low and was endorsed by the Attorney General; (iii)
Clarity on the information on the estimated value of the project
allegedly provided by the Respondent as published in a local daily;
and (iv] provision of a copy of the notice issued to the Preferred Bidder.

47.  Subsequently, the Pefitioners sought to be provided with further
documents comprising the following, by way of an oral application
before this Committee: (i) evaluation report and its conclusion; [ii)
Transaction Advisor's report; [iii) the PPP Unit Report; [iv] the PPP
Committee’s decision; (v) the award lefter to the Preferred Bidder; (vi]
details of any post-bid clarifications sought by the Respondent and
replies received; and (vii] any relevant third-party reports on the bids
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49.

sl.

52.

relating fo complionce and responsiveness that were considered if not
already captured,

At this juncture we note that despite the Petitioners' requests at
paragraphs 446 and 47 above, the same do not form part of the

Petitioners' prayers in this Petition.

It is frite law that parties are bound by their pleadings and prayers and
the Commitiee can only consider what has been prayed for. The
Pefitioners having not proyed for on order for disclosure, the

Committee cannot grant if.

The Committee is of the view that the nature of the documents sought
at this stage of the procurement process fall under the limitations set
out in Sub-Sectlions &(1)le) and &(1){g) of ATl Act. However,
consideration could be given to the Petitioners' request under the
provisions of Section 56 of the PPP Act following completion of
negotiations.

In addifion, the Committee is persuaded by the Respondent's
arguments that the Pefitioners are bound by their Conduct of
Procurement Undertaking wherein the Petfitioners undertook to be
bound by the confidentiality clouse of the RfP {Sub-Clause 9.1). which
prohibifs the Respondent from disclosing any information submitted to it
as part of the Bid process by a pre-qualified bidder prior fo Financial
Close.

Public-Private Partnership procurements are governed by the PPP Act,
PPP Regulations and the RfF. These three do not place an abligation on
the Respondent to communicate with the Reserve Bidder at this stage
of the Bid process, except where the Respondent may require the
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Reserve Bidder to extend the validity of its bid or bid security pursuant
to section 52(1) (b) of the PPP Act and Clause 6.2.2 of the RfP.

53. The Respondent is only required fo communicate the cutcome of the
procurement process to the bidders under Section 56(3) of the PPP Act.
This obligation comes into effect after conclusion of negofiations with

either the Preferred Bidder or the New Prefered Bidder.

Issue No. 4 - Whether the Petitioners are enfitled to the prayers in their
Petition.

54. The Pefitioners have sought several substantive prayers, namely, that
the Respondent's decision communicated vide iits letter dated 27h
February 2019 be annulled for being imegular, unfalr, unprocedural and
unlawful, The Pefitioners have also sought the review of the evaluation,
and in the altermnative that they be declared the Preferred Bidder.

55. The Petition is largely hinged on grounds of non-disclosure, the frigger
being failure by the Respondent fo reply to the Pefitioners’ letter dated
5™ March 20179, This letter sought information regarding various aspects
of the procurement process, and was later augmented by Counsel for

the Petitioners before this Committee.

56. [Itis clear to this Committee that the Pelitioners were seeking material to
be able to support their Petition. Paragraph 2.8 of the Petition also
leads to this conclusion.

57. Though the Petitioners appear to be seeking information regarding the
procurement process, they have not prayed for the same in this

Petition.
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58. The Pefitioners have also not demonstrated to this Committee the law,
procedure or provisions of the RiP that were breached by the
Respondent.

59. In view of the foregoing. the Committee finds that the Petitioners have
not proved any of the prayers scught and the same are therefore
denied in folo.

Issue No. 5 - Who is to bear the costs of this Petition?

0. In view of the public interest nature of this Pefition, each party shall

bear its own costs.

Orders
In consideralion of the issues determined above, this Committee makes the

following Final Orders:

Preliminary Objections
{a) This Committee holds that it has jurisdiction to entertain this Petition.

(b) The Pefitioners are not entitled of the benefit of Article 35 of the
Constitution and Section 4 of the ATl Act.

(c) The Power of Attorney annexed to the Petition is fatally defective and

the Petition is hereby struck off.

Prayers

(d) The prayer that the decision of the Contracting Authority dated 27th
February 2019 be declared imegular, unfair, unprocedural and unlawful
is hereby denied.
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(e) The prayer that the decision of the Respondent dated 27th February
2019 be annulled in its entirety is hereby denied.

()  The prayer that the Evaluation Report that informed the decision of the
Respondent dated 27th February 2019 be reviewed in its enfirety and
the Respondent be directed to conduct the evaluation in strict

accordance with the law is hereby denied.

(g) The prayer that the Respondent be directed to declare the Petitioning
Consortium as the Preferred Bidder is hereby denied.

(h) Each party to bear its own costs.

DATED at NAIROBI this @Lﬁzw of April 2019.
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