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DECISION

Introduction

1, This is the Petition of HCIG Consortium [hereinafter “the
Petiioner”] comprising of Hebei Construction Company
Investment Group, Energy, Investment Company Limited
and Liketh Investment Kenya Limited, filed with the Petition
Committee [hereinafier "the Committee”) on the P day of
September 2014.

2, All the Respondents filed responses and were represented
by counsel. The Interested Party though served did not

participate in these proceedings.

3. The facts relaling to this Pelifion are thal the Ministry of
Energy and Petroleum [hereinafter "the MoEP”|, the 14
Respondent, invited submissions of Expression of Interest
(hereinafter “Eol") through local dailies on 28" September
2013 in respect of the design, finoncing, procurement,
supply, construction, testing commissioning, operation and
maintenance of a 900 - 1000 MW codal fired power plant fo
be located at Lamu, being Tender No. MOEP/RFP/15/2013 -
2014 [hereinafter “the Project”)

4. In response to this invitation, twenty-six entifies expressed
their interest. After therr evaluation, ten entifies were
shortlisted to submit Technical and Financial Proposals. OfF

thase ten, only three submitted proposals and two submitted
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letters of regrel. However, prior to the submission of Proposals
the 4" Respondent applied and received approval from the

19 and 2 respondent to reconstitute its consortium.

3. Affer the evalugtion of the Technical Proposals, three entities
including the Pefitioner and the 4" Respondent wers
qualified to proceed to the financial cpening ond
evaluation. Following completion of evaluation of the
Financial Proposals, the 4% Respondent was declared the
Successful Bidder, The Petitioner being unsuccessful felt

aggrieved and therafore filed this Patition,

6.  Subsequently the Petifioner filed o case in the High Court
being Consfitutional Petfition No 445 of 2014 secking, among
others, constitutional reliefs and conservatory orders in the
form of on interim injunction restraining the Respondents
from conducting, facilitating, approving, ratifying, endorsing
or in any manner participating in negotiating, signing,
executing or concluding o Power Purchase Agreement
[hereinafter “PPA") between the 4" Respondent and the
Kenya Power and Lighting Company (hereinafter “KPLC").

7. The High Court delivered its ruling on the 20 dav of
Movember 2014 in which the High Court granted the saoid
interim  injunction pending the hearing ond final

determination of this instant Patition,

Decision: Pelition No. | of 2014 Foge | 3

S }:"xmk



The Petitioner's Case

8. in this instant Petition, the Pefitioner complains that the 1
and 279 Respondents shorflisted a consorfium of companies
comprising Cennergl Plty, Tato Power, BExxoro Resources
Limited and Gulf Energy and yet there was alse g sole bid by
[ata Power. By shortlisting the two entities, the Petifioner feels
that the 1% and 270 Respondents acted unfairly, ineguitably,
without transparency and thereby hindered competition to
the detriment of the Petifioner and the Kenyan public.

?.  The Petifioner further complains that by shortiisting the
above companies and yet Cennergi Pty Limited is 50,50 joint
vanture company between Tola Power ond Exxaro
Resources limited, the 15t and 27 Respondents breached the
provisions of the laow to the detiment of the Petitioner. The
Pefitioner is of the view that the bids by the two enfifias
ought to have been disqualified and their members ought

to have been debarred from further parficipation in the

bidding process.

10.  The Petitioner also complging that the 1¢ and 2nd
Respondents were biased by allowing the reconstitution of
the 4" Respondent to include Centum Investment Company
Ltd. Centum was a member of a consortium, which had

falled to be shorllisted at the Eol stage.

1. The Petifioner is also apprehensive that he i likely to suffer
immense loss due to heavy investment expended whilst
pursuing this fender, should the 4% Respondent proceed to
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execute a PPA with KPLC. The amount expended has not

been disclosed in the pleadings.

12.  In view of the above dllegations, the Pelitioner has soughi

several orders: -

Q. Prayer No. 6.1: Thot pending fthe hearing ond
deferminatfion of this pefifion/complaint an order do issue
staying any confemploted aopproval,  rafification,
negofiafion, execufion or signing of the PPA between
KPLC or any other institulion mondated fo sign the

agreement with the 4th Respondent,

b. Prayer No. 6.2; A deciaration that the Petitioner’s bid was

iregulorly, and unprocedurally and unlawfully rejected.

c. Prayer No 6.3: A deciaration that the enfifies referred to
as Cennergi Ply, Tata Power. Exxoro Resources limifed
and Gulf Energy were either by themselves or in o
censortivm disqualified from taking part in the fendering

for the project.

d. Prayer No 6.4: That the decision to award the fender for
the design, financing, procurement, supply, consfruction,
tesfing, commissioning, operation and mainteriance of a
Q60 MW coal fired power plant to be located af Lamu,
Lamu County in the Republic of Kenya on a Build Own
and Cpergte arangement - Tender Mo,
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MOEP/RFP/15/2013 - 2014, the Project. to the 4h
Respondent to be quashed and/or annulled.

e. Prayer No. 6.5: That the Committee herein do order a re-
evaluafion process of the financial bids for the fender for
the design, financing, procurement, supply, consfruction,
resfing, commissioning, operafion and mainfenance of o
960 MW coal fired power planf to be located ot Lamiu,
Lamu County in the Republic of Kenya on a Build, Own
and  Operafe  arangement - Tender Neo.
MOEP/RFF/ 152013 — 2014 and that the re-evaluation
excludes fthe enfities referred to as Cennergi Pty, Tata
Power, Exxaro Resowces Limifed and Guif Energy Limited
which in the first instance, either by themselves or in o
consorfium, ought fo have been disqualified from faking

part in the tendering for the Praoject,

f. Prayer No. é.6: That the Respondents be condemned to
pay the costs of this Petition/Application; and

g. Prayer No. 6.7: Any other relief this Committee may deem

just and fit to grant,

13.  In response to the Petition, all the Respondents filed their
replying affidavits, All parties subsequently also filed written
submissions in suppert of their cases. The Petitioner and
Respondents mutually agreed that this Pefition should be
decided on the basis of the pleadings and documentary

evidence annexed to their respective pleadings.
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1 and 2" Respondent Reply

14.  The 1" and 2 Respondents replied through the aoffidavit of
Joseph K Njoroge, the Principal Secretary in the MoEP. Mr
Njoroge has stated that aofter the adverlisement of the
invitation for Eols, a total of twenty-six subrissions were
received by MoEP, After the preliminary evaluation, of the
twenty-six submissions, seven were found o be non-
compliant. According to him, the Petitioner was among the
remaining nineteen who were subsequently subjected to the

detailed evaluation.

13, After the detailed evaluation, only nine submissions met the
requirements of the Eol. Mr. Njoroge depones that the
Petfitioner was not among these nine submissions that met
the requirements of the Eol, but as a result of a subsequent
re-evaluation the Contracting Authority ordered to be done
ta dll Eol's that failed guadlification in the first instance, the
Petitioner was re-evaluated and met the requirements of the
Eol, bringing the number of shortlisted entities to ten. These
entities were nofified on 17" December 2013 that they had
ceen shortlisted for participation in the Request for Proposal

[RFP) stage.

16, Mr Njeroge depones that on 13" January 2014, his Ministry
submitted the RfP, the Project Concept Note and the
Feasibility Study to the PPP Unit review and recommendation
for approval by the PPP Committee. That the approval was
granted on 22 January 2014. According to him it was
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subsequent to such approval that the governing law of this
tender changed from the Public Procurement and Disposal
Act [hereinafter "the PPDA"| fo Public Private Partnership Act
(hereinafter “the PPPA"]. He further states that the change
in the law was necessitated by the need to comply with the
directives of the PPP Committee in its approval of the
feasibility study report, which required prominence be given
fo the PPPA In the RIP document.

17, Mr Njoroge avers that on 27 January 2014, the MoEP issued
an RfF to the ten shorflisted parties. On 250 February 2014
the 4 Respondent wrote a letter to the MoEP seeking
approval to reconstitute its consorfium pursuant fo Section
46(7) of the PPPA. In view of the request by the 4h
Respondent, Mr Njorocge depones that he sought legal
advice from the Office of the AHtomey General and the PPP
Unit. According to him, these two Government Agencies
advised him that the reconstitution of the consortium was

well within the law.

18.  Mr Njoroge has stated thatl, after the said advice, he wrote
to the 4" Respondent requesting details of the substituting
members 5o as fo subject the reconstituted consortium to a
re-avaluation, by the same Pre-gualification Committes that
undertook the inifial evaluation, 1o oscertain or otherwise
their eligibility to submit Technical and Financial Proposals.
He swears that the reconstituted consortium was found to
continue fo meet the eligibility requirements ond was

therefore allowed to proceed to the RIP stage,
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19.  The 27 Respondent further states that by the deadline for
submission of RfPs on 239 April 2014, three shorllisted entities,
including the Petitioner, submitted Technical and Financial
Froposals and another two submitted letters of regret citing
tima constraints. He has further stated that on even date all
the five entities were present during the tender ocpening,
wherein the names and members of each consortium were
read out apenly. After the evaluation of Technical Proposals,
all three submissions were found compliant and qualified to

proceed to Financial Proposal evaluation.

20.  Mr Njoroge hos staled in his affidavit that the Financial
Proposals were opened on 227 May 2014 and the prices
submitted by the three bidders were read out and reduced
info a record of the said meeting, whereupon all present
bidders appended their signatures. He further states tha
during the evaluation of Financial Proposals, bidders were
required by the 1¥ Respondent to clarfy certain aspects of
their bids.

21.  With respect to the Pefitioner, the 1¢ Respondent noted o
discrepancy as pertains fo the guoted Reference Fuel
Charge Rate (hereinafter “the FCRr") of US$ 0.029%9/kWh and
the FCRr of US}0.0155 derived using the Specific Fuel
Consumption (hereinafter “the SFC”) of 0.310 kg/kWh stated
in the bid and the Specified Fuel Price [hersinafter “the SFP")
of USE50/tanne.
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22, The 1% Respondent avers thal despite seeking further
clarifications from the Petitioner in this regard, the Petitioner
failed to offer a plausible explanation of the FCRr price in his
Financial Proposal and therefore rendering the price of the
bid indeterminate. The 1% Respondent therefore proceeded
with the evaluation after which the Successful Bidder, being
the 4 Respondent, and the other bidders were informed
about the outcome of the evaluation through letters dated

2910 August 2014 sent through post.

23.  Inwview of the above the 1 and 2™ Respondents are of the
view that the Pefitioner's complaint has no merit and cught

to be dismissed.

3@ Respondent’'s Reply
24, The 3% Respondent in its Replying Affidavit has made a
swormn sfatement in opposition to the Pefition through the
solicitor General, Mr. Njee Muturi. He accepts the jurisdiction
of the Petition Committee in so far as the Petition at hand is

concermed.

25.  The 34 Respondent in making the cbservation on the rules of
construction of provisions of the Constitution, is of the view
that such must be done in o purposive rother than a
pedantic manner and that the Constitution does not
envisage an approach to competition as an end in itsell but
rather for the underlying purpeose of public good and

provision of value for money in the procurement of goods

and services,

[-3
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26, The 39 Respondent is of the view that the main thrust of the
Petfition is actually a challenge of certain aspects of the
procurement process as opposed fo the copacity and cost
of the successful bidders bid.

27, In alleging privilege of communication between the office
of the 39 Respondent and client ministries, the 3
Respondent argues that the right to access of infarmation is
only restricted fo cifizens as opposed entities such as the
Petitioner. That notwithstanding, the Respondent notes that
the request by the Petitioner for infermation was not genuine
as it was made on the Fridoy preceding filing of the Petition
on Monday &Y September 2014 and therefore could riot
have been required for the purpose of instituting the present

Fetition.

28.  With regard to the reconstifution of the 4th Respondent, the
34 Respondent joins issue with the 1% and 2™ Respondents
herein by confirming that the legal regime for the
procurement process changed from the Public Procurement

and Disposal Act fo the Public Private Partnership Act,

29, The 39 Respondeni avers that in its opinion to the 13
Respondent, it advised that both section 46 (&) and Section
46(7) as read together dllowed the reconstitution of
consarfia by allowing the withdrawal and replacement of

members of the consortia with o view to meeting the
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estoblished criteria and thereby enswring complionce of

bicdders.

3. The 3rd Respondent has submitted that the Petitioner's
adllegation that its right to be heard and access to justice
have been hindered by the absence of regulations of the
Petition Committee lacks merit as no evidence hos been

presented to support this allegation.

3. In view of the foregoing, the 39 Responden! believes that

the Petitioner has not made ocut a case for issuance of the

ordears sought,

4™ Respondent's Reply
32. On ifs part the 4" Respondent, through the offidavit of
FRANCIS NJOGU, the Chief Executive Cfficer of Gulf Energy,

has concurred with the averments of the 19 and 2nd

Respondents in all aspects.

33. He reiterated the 1# and 2@ Respondenis' view that the
legal regime was clanfied to be the PPPA after approval by
the PPP Committee pursuant to Section 35 of the PPPA. He
further reiterated that it was lawful for the 19 Respondent to

dllow the recaonstitution of the 4" Respondent.

34. The 4" Respondent amplified the 1% Respondent's position
that the energy cost in the Petitioner's Financial Proposal

could not be colculated due to the discrepancy in the said
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385,

proposal resulting in uncertainty of SFC rendering the price

indeterminate.

Mr Njogu is also of the view that the Pefitioner had
breached the provisions of Section 67(4) of the PPPA and by

extension his complaint was time barred.

5" Respondent’s Reply

36.

37.

The 5" Respondent in opposing the Petition through the
Replying Affidavit of Dr. Kamau Thugge, the Principal
Secretary at the National Treasury, argues that the Pefitioner
has not disclosed a cause of action against his office
beyond the funclional responsibilifies of the position o he
has not been involved in the tendering process for project.
Instead, the 5" respondent insists that the management of
the procurement of PPP projects such as the Lamu Codl
Fired Power Project is the responsibility of the cantracting
authorities which in this instance is the 1¥ Respondent to this

Patition.

The 5™ Respondent explains further that Section 4{1] of the
FPPA establishes the PPP Committee comprising of six
Principal Secretaries and four professionals from the private
sector, The Directer of the PPP Unit is the Secretary of the
PPP Committee. The PPP Committee is chaired by the
Principal Secretary responsible for finance ond whose
functions is to dlign ol projects with national pricrities, to
approve project proposals submitted by confracting

autherities, examine and approve feasibility studies
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37

conducted by contracting authorities amongst other
expressly stated functions as prescribed under sections
24,35,37,49, 52, 54 and 58 of the PPPA.

The 5™ Respondent avers that his first contact with the Lamu
Codl Power Project took place on the 220 of January, 2014
when he chaired a session of the PPP Committee, whose
agenda amongst other was the consideration and approval
of the feasibility study of the project which study was
approved In accordance with adduced Minutes of the

meeting.

The 5% Respondent avers that in a further meeting of the 4
of June, 2014 the PPP Committee was informed of certain
changes fo the membership of one of the Consortio
participating in the Project and in subsequent meetings of
the PPP Committee at the behest and instance of the MoEP,
approved the Tender and Evaluation Report on the 30 of
July, 2014 as communicated in its letter to the MoEP of 14
August, 2014, An extract of the minutes of these meeting
have been presented detailing the PPP Committee's series

of deliberations and decisions in their exhibits marked as "KT-

4"

On the basis of his affidavit therefore, the 5™ Respondent is
of the belief that he hos acted in good faith, conscientiously
and has never engaged in this project oufside of the

context of the PFP Committee as its chair and further joins
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issue with the I and 2" Respondent in declaring the

procurement process as free, fair and competitive.
Issues to be Determined

41, This Committee has carefully considered the pleadings, the
submissions of the parties, case law and documents placed
before it and has isolated the following issues which have

emerged therefrom: -

a. Issue No I: whether the Public Procurement and Disposal
Act, 2005 (hereinaffer “the PPDA"| or the PFPA was
applicable to the Expression of Interest Process.

b. Issue No. 2: whether or not disqualification under Section
46(4) of the PPPA, is applicable to shortlisting under
Section 40(1) of the PPPA.

c. Issue No. 3: Is the "Gulf Energy Consortium" a stranger in

the bidding process?

d. Issue No. 4. Do the provisions of Section &7(4) of the PPPA
render this pefition statuteorily time barred?

e. Issue Neo. 5 Was the procurement process indiscriminate

and unfoirg

f. Issue No & Was the disqualification of the Petitioner’s Bid
an the basis of its Financial Proposal justified?
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42,

43,

44,

435.

46.

We shall now address the ssues enumerated above whilst
taking into consideration the PPPA. the RIP and decided

case laow.

Issue No. 1 - whether the Public Procurement and Disposal
Act, 2005 (hereinoffer “"the PFPDA") or the PPPA was
applicable to the Expression of Inferest Process?

The PPPA was assented to on 14th Jonuary 2013. The
commencement date of the Act is 8h February 2013
Section 78 of PPPA amended Section 92 of the PPDA by
deleting the word “"concessioning” in subsection (1) and

deleting Subsection (2}){a), which stated:

“"Concessioning meaons a procurement thot encourages the
mobilisation of private sector resources for the purpose of
public financing, consfruction, operation and maintenance
of development projects, and may include build own and
operale, build own cperate and fransfer, build operate and

franster ar similar types of procurement procedures.....".

It iz noted that Section 73 of the PPPA revoked all regulations
in force before the commencement of the PFPA applicable

to Public Privale Partnerships,

Indeed Secfion 2 (1}(b} of the PPPA defines a PPF as follows:
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" i Public Prvate Partnership means an arrongement
between a confracling authorty and a private party under
which a private party -

(a] underfakes fo perform a public funclion or provide o
service on behdlf of the contfracting authorify;

[b] receives o benefit for performing a public function by
way of —
il.compensation from a public fund;
ii.charges or fees collected by the private party from
users or consurners of a service provided fo them:
.o combination of such compensafion and such
charges or fees; and

icl & generally lioble for risks arising frormn the performance
of the funcfion in accordance with the terms of the

project agreement.”

47, The invitation for Eols that was advertised clearly sets the

objectives as follows:

"I. The Government, through the MoEF, is seeking private
investors to develop the 200 - 1000MW Lamu Coal Fired
Power Flant, under an independent power producer

framewaork,

2. The MOEFP now invites private investors with experience in
codol fired power plants fo express interest in developing the
power plant and sell power fo KPLC under a confractual

arrongement of a PPA (Power Purchase Agreement)

framework,

3. The development will be based on a BOO [Build Own and
Operafe] or BOOT [Build Own Operate ond Transfer;
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whereby fransfer will be done affer full amortization of the

capifal invesiment] framework."

48, The Committee takes note that nowhere in the published Eol
advertisement notice do the words “public Procurement
and Disposal Act” appear, nor do the words "Public Private
Fartnership". Monetheless the above objectives clearly
place the project, the subject of this dispute, within the clear
definition of a public private partnership under the PPPA,
The contention therefore by the Respondents that the PPDA
was the applicable legal regime when the Eol was
adverlised is untenable. The above provisions of the FPPA
leave no doubt as to the gpplicable low relating to the
Project as of 28" of February 2013 and places it squarely
with the ambit of the PFPA.

49. This committee agrees with the Petitioner's argument that
the provisicns of the PPPA were the applicable legal regime
within which the invitation for Eols was made by the |4

Respondent.

50.  Having established thot applicable legal regime goveming
the enfire Project from the onsetl, it s evident from the
submissions that the contracting autherity procured the
approval under Sechion 35{4) of the PPPA late. The
Committee is however of the view that this deviation is not
fatal when consideration is given to one of the principal
objectives of the PPPA, which is to ensure that a contracting
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authorty does not commit the government 1o a PPP

contract, which may not be in the interest of the public,

51. The Committee is of the view that powers are often
conferred  on  administrative  agencies ke the PPP
Committee or the Unit by Parliament subject to statutory
requirements. A question, which usually arises is whether
parlicment infended that the validity of a decision would be
conditional on strict compliance with each and every

statutory requirement.

52. There are basically two situations when this question can
arise. It is possible that this situation can arise at o preliminary
stage of the decision-making process, in proceedings to
prevent o decision being made. If the court or tibunal
proceedings are commenced before any substantive
decision is made, it s likely that the courl or fribunal would
rule that compliance with the necessary statutory condition
was essential and make an appropriate declaratory or
Injunctive order to enforce compliance with the statutory

requirement,

53. The second situation arises where a party may challenge
administrative proceedings to invalidate a decision on the
basis that a preliminary statutory step wos not observed, If
the issue is raised aofter considerable time and resources
have been expended, it is not certain that the court or
tibunal would declare that the final decision was tainted by

the earier defect. This distinction is drawn in the notable
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24,

&3.

o6,

Dechlon: Pefiion Mo, 1 of 2014

cases of Project Blue Sky Inc. v Australian Broadcasting
Authority (1998) 194 CLR 355 (hereinafter "Project Blue Sky")
and Australian Broadcasting Corporation v Redmore Piy Lid
(198%) 166 CLR 456 [hereinafter "Redmore”], notfing thal
compliance with statulory requirements is necessary, vet
breach will not necessarily result in the invalidity of a resulting

decision.

It s self-evident and also appears from other decisions on
comparable regulafions that, in the procurement contexd,
the need for speed in raising complaints and dealing with
them is vital, since the whole process of procurement is
otherwise rendered uncertain and hopelessly disrupfed. The
nead for a rapid and effective review and enforcement is
predicated on the need for prompt complaint, Without
prompt complaint and review, a lendering process may
progress or even be completed, with alteration of positions

by ather bidders, as well as the procuring enfity.

The procurement process generally entails a number of
sieves/huddles and o bidder and indeed the procuring
enfity must be certain that once a phase of the
procurement process s concluded, the parties to the
procurement ought to have certainty of prograssion to the

next stage without disruption.

This Committee is also guided by the decision in the case of
Bray Head (Ascot) Lid v Berkshire County Council (1944) 2QB

303, where it was held that in the majority of cases whether
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the requirement is categorized os directory or mandatory,
the tibunal before whom the defect is properly raised hos
the fask of determining what are to be the consequences of
failing to comply with the requirement in the context of all
the facts and circumstances of the case in which the issue
arses. In such a situation, the tibunal's task will be fo do

what is just in all the circumstances.

57.  Ina nutshell, the Committee is of the view that the Petitioner
and indeed all other shorflisted enfities were not prejudiced
by the delayed application for approval by the contracting
authority. The Committee further finds that in any event, by
the fime bidders were invited to collect RIP documents in
January 2014, all requisite approvals applying to the project
up to that stage of inviting bids had been sought and
obtained from the PPP Commitiee.

58.  Issue No. 2 - whether or not disqualification under Section
4é6(4) of the PPPA is applicable fo shorilisting under Section
40(1) of PPPA,

a7, The Petitioner maintains that the 1% Respondent ered in
shortlisting the consortium comprising Tata Power, Cennergi
Pty, Exxaro Resources Limited and Gulf Energy and the entity
referred to Tata Power Company Limited on its own and
thereby acting contrary to the provisions of Sections 48(4)
and (5} of the PPPA

Ll
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The Petitioner's assertion is that Tata Power Limited, Cennergi
Ply and Exxarc Resources Limited are related companies
and thus participation of any of these enfities in separate

bids would be contrary to Sectlion 44(4) of the PPPA.

A reading of the act discloses a two-stage sclicitation of
proposals process. The first stage entails (i invitation to
submit expressions of inferest, (i) their evaluotion, and [iii)
preparation of a shortlist of applicants qualified to submit
proposdls. The second stage involves (i) invitation to submit
technical and financial proposails, (i) their evaluation, and
(iii} determination of the Successful Bidder, The first process
falls under the ambit Sections 37, 38, 39 and 40 of the PFPA
whilst the second process falls under the ambit of Sections

41, 42, 43, 44, 44, 47, 48 and 49 of the PPPA.

The Committee is of the view thal processes of shorlisting
and disqualification of applications under the first stage are
clearly distinct from those applving to the bid evaluation

under the second stage.

In the first stage, provisions for disqualification of application
are found in Section 40(2) of the PPPA, whilst those of the

second stoge are under Section 44{4) of the PPPA.

The conditions for disqualification under Section 40(2) of the

PPPA are as follows:
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{a) Submit false, inaccurate or incomplete information in
relation to his or its qualification;

(b) Colludes, connives or is involved in any corupt or
dishonest practice;

(c] Fails to meet eligibility criteria; or

(d] Confravenes the provisions of this act or any other
written laow in order fo have unfair odvantcage over

other bidders in the award of the tender,

65. ©On the other hand, the conditions for disqualification under
Seclion 44({4) of the PPPA are as follows:

a. Failure fo submif a bid as the consortivm which weas
shorfiisted:;

b. Failure to submit proof fthat each member of the
consorfium had consented fo join and participate in fhe
bid,

c. Where a consorfium submits o bid direcfly or indirectly or
through another cansorfium or compary which submits o
bid and in the case of a company, if that person owns a
majority of shares or has conirel over its management,

d. Where a member of the consorfium withdraws, except as

provided in Secfion 46(/) of the PPPA,

46. In the light of the provisions enumerated above, it is
agbundanily clear that the Petitioner's contenfion that
Section 44(4) of PPPA applies to shorflisting under Section
40(1) of the PPPA is misplaced.
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Having reviewed documenis adduced by the Pelilioner's
counsel by way of legal authorifies, this Committee is of the
view that the same are summaries of various case lows,

which were not appended thereto, and therefore not

considered.

lssue No. 3 - Is the "Gulf Energy Consortium™ a stranger in
the bidding process?

In its Pefition, the Pelitioner avers that the 1 Respondent
erred by allowing the "Gulf Energy Consortium™ to take part
in the Reqguest for Proposal (RfF) process.

The Petitioner argues that Gulf Energy Consorfium was not
among the shorflisted consortio under Section 40(1) of the
PFPA, following the evaluagtion of Eols and therefore s o

siranger to the RIP process under Section 44 of the PPPA.

The Petitioner maintains that the reconstfitution of the
consorfium comprising Cennergi Ply, Tata Power, Exxaro
Resources limited and Gulf Enmergy fo a consorfium
comprising Gulf Energy Limited, Sichuan No.3 Eleclric Power
Construction Company Limited (SEPCC3), Sichuan Electric
Power Design and Consultancy Company Limited [SEDC),
Centrum Investment Company Limited and CHD Power
Plant Operation Company Limited (CHD) created a new
entity, which did no! participate in the Eol process and
should not therefore have been dllowed to take part in the
RiF process under Section 44 of the PPPA.
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/2. This issue falls under the ambit of Sections 44(6) and (7] of
the PFPA. which state;

“16) A conifracting authority may, where a member of a
cansorfivm withdraws from the consorfiurn, disqualify thot
consortium from particicafing in the bidding process or
review the ferms and conditions of a project agreement

enteraed into with the consorfium,

“[7] The provisions of subsection {& shall not apply where
the consorfium reploces the member who withdraws with
another party so as fo ensure that the consortium remains
eligible throughout the tender and implementation process
excepf for consfruction and design criteria at the later stoge

of the project.”

73.  The provisions clfed above clearly allow the withdrowal and
replacement of members of a consortium, shortlisted under
Section 40(1), provided the replacemenis are such that the
reconstituted  consortium remains  eligible to bid. The
Committee therefore finds thai the Petitioner’s contention
that the replacement of consortium membershio s not
permitted under the PPPA 5 a misappropriation of the law

and consequenily misplaced.

/4. It is not in dispute that the 19 Respondent sought ond
obtained guidance of the AHomey General's Office and
the PPP Unit of the reconstitution of the 4™ Respondent. It i
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also not in dispute that the 1% Respondent reconvened the
Prequdlification Commiitee, established under the provisions
of Section 3% of PPPA, to evalucte the reconsfituted
consorfium in order to assess its eligbility. 1t is also not in
contention that the evaluation found the reconstituted

consortium comppliant.

in view of the foregoing, the Committee holds and finds that
the reconstituted consortium is in fact not a stranger in the
RfF process as alleged by the Petitioner having paricipoted
at the Eol Stage os a member of a consortium that was
evaluoted as hoving satfisfied the qualification requirements
of the Contracting Authority and the Committee is satisfied
with the explanations as to how the 4" Eespondent retained
eligibility within the provisions of Secfion 44(7) of the FPFA,

despite the withdrawal and replacement of its members.

Issue No 4 - Do the provisions of Seclion 67(4) of the PPPA
render this pelition statutorily time bamred?

section &47(4) of the PPPA states that where a petition is
based on an administrative decision of the Committee, the
Unit or the Contracting Authority, such petition for a review
of the decision shall be made within 15 days from the date
of the decision in the prescribed form.

From the available documentary evidence, the Petifioner
has admitted being aware about the reconstifution of the
4h Respondent on 239 April 2014. In light of the provision of

Decision: Pelifion Mo, 1 of 2014 Fage | 26

,'" ;

Li



79

81.

82.

Section 67{4] on limitation of fime requiing an aggrsved
party to file a petition within 15 days, in this instance this did
not happen until ¥ September 2014,

The Pefitioner in paragraph 3.2.27 of his submissions dated
19" December 2014 and filed on even date, doss not
dispute the fact that time had lapsed by the fime he filed
the Petition, He however, defends his action of fiing the
Petition ocut of time by stating that this Committee was not in

existence before the expiry of the period of limitation.

This Committee is persuaded by the decision in the coase of
Vania Investment Pool Lid v Capital Markets Authority and
Others (Civil Appeal No 92 of 2014), which held that an
aggrieved party can move to the High Court for specific
orders in the event of the absence of the tibunal mandated
by law to hear the dispute. Indeed the Petfitioner did move
to the High Court on 18 Septernber 2014 alleging violation of
constitutional rights, which mirrored reliefs sought In this

petition.

We further note that in spite of the fact that the Pefition
Committee was gazetted on 4" July 2014, this Petition was
not filed until 67 days later. Hence begging the question as
to why the Petitioner did not agitate his action soon after

the Petfition Committee was in place,

The Petfitioner further argues that in any event, the illegalifies

contained in the purported reconstitution comprise part of
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the decision of awarding the tender to the 4" Respondent
on ¥ September 2014, and therefore the Petitionsr was
within time when he filed this instant Petition on @

September 2014.

With respect we do not agree with the Pefitioner on this
assertion. A reading of Section &67(4) of the PPPA makes it
abundantly clear that the decisions referred therain are nof
a final act of owarding the tender but the occumence of o
specific action by the PPP Committee, the Unit or the
Contracting Authority. Indeed the act of owarding a tender
is notl a single event bul g seres of administrative decisions

culminating in a final award.

We are inclined to agree with the holding of the Public
Procurement Administrative Review Board in App. No. 55 of
2009, Voith Hydre GmbH & Co. v Kenya Elechicity
Generating Co. Ltd where the Board held that there would
e uncertainty in the procurement process if the discretion
to lodge a complaint were left open. The Board stated that
the procurement process is regimented on a regime that
reguires actions to be performed within certain deadlinas.
The Petitioner has not given a plausible reason for failing to

agitate his complaint within the fime stipulated by the law,

Issue No. 5 - Was the procurement process indiscriminate

and unfair?
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In its Pefition, the Petitioner cites several constitutional rights
that it alleges to have been violated by the 1+ and 2r
Respondents. Having reviewed the grounds relied up, this
Committee is of the view that the instances of aleged
viclation are a resull of a misguided interpretation of the
provisions of the PPPA and the procedures for solicitation of

proposals.

The Petitioner contends that by the 1% and 27 Respondents
shortlisting the consortium of companies of comprising of
Cennergi Pty, Tata Power, BExxarc and Gulf Energy and also
Tata Power on ifs own the said Respondents acted
unlawfully, to the defriment of the Petitioner, as the two
entities cught to have been disqudiified. He therefore avers
that the actions of the 19 and 2% respondent were

discriminatory.

Whilst disqualification at Eol stage s provided for under
Secltion 40(2) of the PPPA, this section stipulates the
conditions under which a contracting authority can
disqualify an Eal submission. The provisions of this section do
not prohibit the submission and/or shortlisting of related

oarties.

The Pefitioner further alleges bias because in his view once a
consortium is not shortlisted, a member of that consortium

should be debarred from further participation in the

tendering process.
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With respect, the Committee does nol agree with the
Petitioner. There s nothing in the PPPA thaot forbids a
member of an unsuccessful consortium at Eol stage from
replacing a member, who withdraws from a consortium,

under the provisions of Section 44(7) of the PPPA.

The Petition has further alleged that it was treated unfairly
because the 1¥ ond 2% Respondents falled to
communicate to him that they had received a requested
by the 4" Respondent to reconstitute its consortium, os

required under Section 41(3} of the PPPA.

It is the view of the Commiltee that the Petfitioner has
misunderstood the provisions of Section 41[3) of the FPPA,
which states;

"Any enquiry made by o bidder and response issued by o
confracting authority in relafion to o bid shall be

communicated to all shorfisted bicders"™.

The request by the 4th Respondent fo reconsfitute its
consartium was cleardy not an enqguiry under Section 41(3) of
the PPPA, but a request under Section 44(7) of the PPPA,
which does not require a contracting authority to inform all
other shorlisted bidders. Be that as it may, it is not disputed
that the 15t Respondent uploaded updated information on
its website on 5 May 2014, which informofion included the
reconstitution of the consortium of the 4th Respondent.
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74.  Issue No. & - Was the disqualification of the Pefifioner's Bid
on the basis of its Financial Propesal justified?

75. A determination of this issue revolves around the standard
formula on price proposals as provided in the control RFP
document in Clause 2.1,15.9 (d), which is elaborated below

as follows:

‘For purpose of evaluotfing the Bids, the Reference Fuel
Charge Rate shall be defined as follows:

FCRr=5SFC x FP
1000
Where:

FCRr = Reference Fuel Charge Rate (expressed in USE/kwh)

SFC = Jpecific Fuel Consumption of the plant at sight
conditions (expressed in Kg/KWh!. on a lower calorific volue
and Net Electrical Ouipuf basis.

FF = Fuel Price |expressed in USE/Mefric Tonne [MT7)),
deemed to be USE S0/MT FOB Sauth Africa.”

Bidders were required to state the FCRr and SFC in their bids.
The Fuel [coal) Price of US$S0 per tonne as well as a lower
calorific value of 21,000K)/kg was specified by the 1st
Respondent in the RfP. It was necessary fo fix these two
parameters for the purpose of comparing financial bids on

the same basis.

The SFC determines the efficiency of the plant as it directly

relates to the amount of fuel required 1o produce one kWh

of energy. Hence the lower SFC, the lower the amount of
|
[
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fuel required to produce one kWh of energy ond by
extension the lower the cost of electricity passed onto the

COnSLUMmer.

The 15t Respondent avers that at the conclusion of the
technical evaluation, three bidders were gualfied. The
Petitioner was among the three bidders who were gudlified
to proceed to the financial proposal opening ond

evaluation stage.

Financial proposals were opened on 227 May 2014 and the
finoncial proposal prices were read out in presence of the
bidders. Thereafter the 1¥ Respondent embarked on thelr

evaluation.

The 1# Respondent stotes that during the financial
evaluotion, o discrepancy was noted in the financial
proposal submitfed by the Petitioner, which necessitoted
requests for clarfication on  three occasions. The
discrepancy noted related to the Reference Fuel Charge
[FCRr) of US$ 0.0299/kWh and the Specific Fuel Consumption
(SFC) of 0.310 kg/kWh.

The 19 Respondent avers that by using a fuel price the US)
50/tonne specified in Addendum Mo 2 fo the REfF and the
SFC of 0.310 kg/kWh, o FCRr of US$0.0155/kWh i obtained
compared to USD§ 0.0299/kWh shown in the Petitioner's
financial proposal. A clarification was therefore sought from

the Petitioner on 23 May 2014,
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100. The 1Y Respondent states that the Petitioner confirmed on
27th May 2014 that the correct FCRr to be US$ 0.0155/kWh,
thus confirming the SFC of 0.310 kg/kWh.

101, The 1% Respondent avers that the response of the Petitioner
to the first clarification was unsatisfactory necessitating
further clanfication on 28 May 2014 requiring the Petitioner to
explain the basis of FCRr of US30.0299/kWh in relafion to the
SFC of 0.310 kg/kWh and the formula specified in clause
2.1.15.2 [d} of the Instruction to Bidders. The 2@ Respondent
has stoted that the Petitioner explained, in his letter of 3rd
June 2014 that it used a base fuel price of US3$94.4465 per
metic fonne instead of USH50 per metric fonne specified in
Addendum No.2 of the RIP, thus further confirrming the SFC

of 0.310 kag/kWh.

102, The 1 Respondent has stated that this response by the
Fetitioner necessitated a further clarification, which was
communicated on 11th June 2014, This clarification
concerned the discrepancy between the Heat Rate of
7845.9K)/kWh, stated in the Technical Proposal, and the
Heat Raote of 4510K)/kWh denved for the specified codl of o
calorc value of 21,000E)/kg and the tendered SFC of 0.310

ka/kWh.

103. The Petitioner in his response of 12th June 2014 to the third
clarification, reconfirmed the tendered SFC of 0.310 kg/kWh.

(¥
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104, However, the evidence tendered by the 2 Respondent
includes o letter of the Pefitioner dated 27" June 2014
confdining an  unsclicited  clarfication, in which the
Pefilioner alleged that the tendered SFC was o
typographical error and should have read 0.4310 kg/kWh
instead of 0.310 kg/kWh.

105. The Committee has reviewed the evidence tendered by the
Petfitioner and the 1 Respondent in this regard, in paricular
the relationship between the Heat Rate and SFC, as st out
in the 1¥ Respondent's letter of 11" June 2014. The
Committee is of the view that the contention by the
Petitioner that the “comect" SFC is 0.4310 kg/kWh is
untenable for the following reasons:

(al The Petitioner on fthree occasions reconfirmed his
tendered SFC figure of 0.310 kg/kWh, including offering
supporting computations;

(bl The Pefifioner has not provided any plausible arguments
lo expiain why he offered supporting computation to
justify the "erronecus” SFC figure of 0.310kg/kWh;

fe] Mr Martin Kinofi in his affidavit swom on 250 November
2014, hos demonstrated that using the alleged
“corected" SFC of 0.4310kg/kwh, a FCRr of USH
0.02155/kWh is derived insfead of the US§ 0.0299/kWh
offered in the Pefitioner's Financial Proposal. If indeed it
were g case of a fyping emror, using the “comrected” SFC
should have resulfed in the FCRr stofed in fthe
Petifioner's Financial Froposal Le. US§ 0.0299/kwWh.
Assuming the "comected" SFC of 04310 kg/kWh is

]
i
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accepted, this would in effect be allowing the Pefitioner
to vary ifs Financial Proposal, which by extension would
coniravene the provisions of Clause 2.1.13.3 of the
Instructions to Bidders: and

(dl The relationship between the Heat Rate and SFC,
established by the ¥ Respondent in his lefter of 1]
June 2014, which is not contested, leads to the
conclusion that the SFC, that could be derived on the
basis of the Heat Rote stafed by the Petitioner, i
different from what the Pefilioner is now proposing of
.4310 kg/kWh. It can therefore not be a typing error,

106, In view of the inability of the Pefitioner to explain the
conflicting aspects of ifs Financial Proposal, the Commiltee
is inclined lo agree with the Respondents thal the

Pefitioner's Financial Proposal is indeterminate.

107. Despite the Petitioner faiing to plead that the 14
Respondent failed to invoke Clause 2.1.13.5 of the
Instruction to Bidders, to rectify an apparent error in his
Fnancial Propeosal, he roised this issue in his written
submissions dated 19 December 2014 and filed on even
date. The Committee is dlive to the fact that parties are
bound by their pleadings.

108. Be that as it may, and in view of cur findings hereinabove as
regards the contenfion that the Pefitioner had made a
typing error, the Committee finds and holds that there waos

no cbvious error fo be comected by the 15t Respondent.
y

LL
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Orders
In consideration of the issues determined above, the Committes

hereby makes the following orders: -

(@] No orders are issued in respect of praver no. 6.1 of the Petition
as fthe some have aoleody been adjudicated and

defermined by the High Court,

Ib] A declaration as sought in prayer 6.2 of the Pefifion is hereby

denied.
[cl A declaration as sought in prayer 6.3 is hereby denied.

(dl The prayer to quash and annul the award of Tender No.
MOEF/RFP/15/2013 — 2014, to the 4" Respondent is hereby

rejected.

lel The request by the Pefifioner for o re-evaluation of the
financial bids for Tender No. MOEP/RFP/15/2013 — 2014 is

disallowed.

(fl  Thot the Petitioner be and is hereby condemned o pay the

cosls of this Pelition.
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DATED and DELIVERED af NAIROEI this f 33%} of ()rﬁm“:‘] 2015

(7.

CHARITY MUYA 'NGARUIYA
Member

-

PAUL KAREKEZI
Member

JACKLINE KIMETO
Membe

Chairperson .
Delivered in the presence of: -
For the Pelitioner: John Thongori

For the 14 Respondent: Mohamed Nyooga
Georgiadis Khaseke
For the 2rd Respondent ; Mohamed Nyaoga

Georgiadis Khasske

For the 3¢ Respondent: Eric Obura hf/b for Mr E. Bitta
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For the 40 Respondent:

For the 5™ Respondent:

For the Interested Party:
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Mukite Musangi

Walter Amoko

Irene Kashind

Eric Cbura h/b for Mr E. Bitta
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