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DECISION

Introduction

1. This i the Pefition of a consortium Bolloré - Tsusho
Consortivm (hereinafter “the Pefitioner”). comprising of
Bolloré, Toyvota Tsusho Corporation, Kamigumi Company
Limited, Mitsul Engineering & Shipbuilding Company and
Mombasa Maize Millers Limited filed with the Pefition
Committes on the 28" day of July 2015.

2. Itis not in dispute that on ™ April 2015, Kenya Ports Authority,
the Respondent herein, invited the Pefitioner and
eleven (11) other entifies to submit  bids (by way of
proposals) in respect of Tender No. KPA,/125/2014-
15/C5-5election of Concessionaire for Phase 1 of the
Second Confainer Terminal Port of Mombasa, Kenya.

(hersinafter “the Tender”)

3. In response to this invitofion, the Petlitioner submitted ifs

technical and financial bids.

4. It is also not in dispute that by a notification letter dated 146™
July 2015, the Respondent informed the Pefitioner that ifs
bid foiled at Stage Il i.e. the Technical Evaluation and
that its Bid Security together with its unopened financial
offer would be returmed fo them after Monday 3¢
August 2015 when the financial bids for the successful

bidders would be opened.
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5 It is abo not in dispute that the Petifioner being aggrieved
with the Respondent's decision to disqualify it at Stage i
[Technical Evaluation) lodged fthis Petition, which the

Petition Committee is now being asked to decide.

&. On 28" August 2015, APM Terminals, (hereinafter refered to
as "APM"] the Petilioner in Petition No. 2 of 2015 filed with the
Petition Committee a Nolfice to Produce Documents seeking
orders to compel the Respondent to disclose and produce
the Evaluation Repert and/or analysis of how evaluation was
caried out in ariving ot the decision of 14h July 2015
disqualifying the said Petitioner, Al the time, this Petition was
menfioned simultanecusly with Petition No, 2 of 2015 and
Mo, 4 of 2015.

7. In its Ruling delivered on 31# August 2015, the Petilion
Committee dismissed APM's request to compel/direct the
Respondent to produce the Evaluation Reporl andfor

analysis of how the evalualion was carried out.

8. APM, being aggreved by the Ruling of the Pefifion
Committee approached the High Court of Kenya by filing
mMisc. Application No. 298 of 2015 and obtained leave to
commence judicial review proceedings against the Petfition

Committee and the Respondent.

2. The High Court delivered its rling on the 5" day of
November 2015 in which the High Court guashed the
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decision of the Petition Committee contained in the Ruling
daled 31# August 2015, The High Court however left it to the
Pefition Committee to determine the extent of disclosure in

view of the confidential nature of the procurement process.

10. ©On 170 Novermnber 2015, the Petition Committee directed
the Respondent to, among other things, file and provide a
summary of the Technical Evaluation criteria and a summary

of Technical Evaluation results to the Patitioner.
The Petitioner's Case

11. In this instant Pefition, the Pefitioner complains that the
Respondent disqualified its bid at Stage || [Technical
Evaluotion) wunder Section 51 of the Public Private
Partnerships Act, 2013 (hersinafter referred 1o as “"the Act”)
for “non — complionce" despite the fact that the Pelitioner
avers that it fully complied with the requirements in the the
Request for Proposals, (hereinafter refered as "RIP" ) and
further complied with all rules and statutory provisions

relafing fo submission of bids.

12. The Petitioner, through an affidavit by Jason Reynard, further
complained that the Respondent did not cite any areas of
non-complionce by the Petitioner when rejeclting the
Petitioner's bid under Section 51 and Rule 42(2) of the Public
Private Partnerships Regulations, 2014 [hereinafter refered fo

as "the Regulations) and it s evident on the confrary that the
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Petitionar's Bld was in fact subjected to substantive

Technical evaluation.

13. The Pefitioner complained that the Respondent falied fo
submil the Evaluation Report (if any) and/or decisions of its
Proposal Evaluation Team [hereinafter refered to as “PET")
to the Public Private Parinerships Committee (hereinafter
referred to as “the Committee”) for review and approval or
rejection before communicating the same lo the Petitioner.
Il is the Petitioner's case that the decision of the Kespondent
was contrary to both Section 49 (2] of the Act and the

provisions of Rule 48 of the Regulations.

14. The Pefitioner further contended that the Proposal
Evaluation Team had no authorty to render any final
decisions on the evaluations without first subjecting its

recommendations to validation by the Committes.

15. The Petitioner coniended that the Respondent crealed a
new arbifrary prerequisite during the evaluation of the
Technical Proposal of the Petitioner that the organisationat
structure of the Lead Bidder in the Consorfium was required
to be depicted or presented by way of an organogram. The
Tender Document did not dictate any specific format for the
presentation of the organisational structure and the
Respondent effectively left the format of presentation fo the

Bidders' discretion.

Decision: Pefition Mo, 3 of 2015 Page | 5

* o m



14. The Petifioner staoted that it provided all the information
regarding the Lead Bidder's organisational structure as
indicated in the Petitioner's Technical Bid (at pages 76 to 71)
without presenting it in organocgrom format os this was not a

prerequisite.

17. The Petitioner further contended that the new non-existent
criteria was used to ilegally mark down and eliminate the
Pefitioner from the bidding process prematurely and
arbitrarily and thal the actions of the PET are contrary to
Section 43(2) and 3ecfion 47 of the Act and Article 227 of
the Constitution, in that deviation from set evaluation criteria

is specifically prohibited by law.

18. The Petitioner further alleged that the various instructions to
the Bidders were in direct contradiction to the evaluation
criteria applied by the PET. To explain this allegation, the
Petitioner states that under the original criteric on
productivity [Form  Tech-2B  under  “Performance
indicators.”), bidders were required to show that they had
achieved o minimum of more than 25 moves per hourin any

port being the gross per crane productivity benchmark.

19.  The Petitioner contended that the above requirement was
first omended at poges 4 and 5 of Addendum 4 dated 26™
may 2015 as the Addendum clearly stated that the minimum
performance indicators would not be applicable and

instead they would be graded on a “graduating scale”. The
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20,

21.

22,

Petfifioner confends that particulars or parometers of this

scale were not stated in this Addendum.

It is the Pefitioner's case thal under poragraph 3 at page 3
of Addendum B, the Respondent confirmed to bidders that
the minimum performance indicotors sfipuloted in Form
TECH-2B been deleted in their enfirety and further that the
scoring of the performance indicators would be on a
graduated scale bul once ogain the paorticulars or

parameters of this scale were not stated in this Addendum.

The Petitioner contended that the “Instructions to Bidders" in
the RiP provided the criterio for evaluating bidder's

experience as follows -

“Marks will be awarded according to the Performance
Indicators listed In Form TECH -2 B, for each of the individual
terminals in different ports.”

Clause] (k) {i) of Table 1 to the Technical Evaluation Criternio
and the Technicol Evaluation results provided by the
Respondent discloses that the Performance Indicators on
which the bidders were evoluated were Gross Crane
Productivity, Gross Ship Productivity and Annual Throughput,
The said Report indicated the marking scheme opplied by
the Respondent to each of these three Performance

Indicators.
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23.

24,

The Petitioner complained that no marks were owarded for
any other Performance Indicators as required in the bid
documeants, €.g. the requirement that at least one teminal
be from a developing country and/or any of the other
Performance Indicators. By deciding what aspects of the
Technical Proposal eamed marks (and if so how many) and
whal aspects would not earn any credit after the Tendsar
was opened, the enfire technical evaluation process was

open to abuse and subjectivity.

The RfP in the “Instructions fo Bidders." provided that “Marks
will be aworded according to the Performance indicators
listed in Form TECH -2 B, for each of the individual terminals in
different porfs." However, despite the clearly defined
method of scoring, the Respondent first colculated the
averages of a selection of the Performance Indicators for
the three terminals as submitted and thereafter used the
averages as the basis for evaluation confrary o the
provisions of the Technical Evaluation Criteria.  Thus, the
Respondent not only failed to apply the criteria sef forth in
the bid documents, it also failed to apply the criteria that it

infroduced vide various addenda.

The Pelitioner submitted that, in complete disregard of the
provisions of Addendum 8., the Respondent rigorously
applied the discarded criteria regarding productivity and
proceeded to score and penalise the Petitioner on the basis
of "productivity criteria” thot were not applicoble or

pertinent at the point of evaluation.

Deciion: Petiion Mo, 3 of 2015 Poge | &

»



2é6. The Petifioner further asserted thot the Respondent sought 1o
"compute” productivity by seeking to average the gross per
crane productivity of the fhree porls provided by the
Petitioner and on that basis claimed that the Petitioner had
demonstrated “overall productivity per crane" of 2397

Mmowes.

27. The Petitioner stated that the Motification Letter dated 16M
July 2015 implied that the Petitioner's bid lost marks because
the Petiioner haod faled to achieve an average
performance target that was unspecified. The Pefitioner
further contended that this new computation methodology
using averages did nol exist in the RiP or the addenda and
yet it was applied in the technical evoluation fo disqualify

the Petitioner.

28, The Petitioner further stated that, while Addendum No. 4
removed the minimum performance indicators, Addendum
No. 7 at pages 1 and 2 further clarified that failure fo meet
certain minimum benchrmarks would not lead to rejection of

bicts.

29. The Petitioner further argued that, had the Pefitioner been
guided approprately, fransparently and clearly on all the
scoring  methodology applicoble, they would have
structured their proposal o compete on the bosis of these

criteria.
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31,

32,

The Pefifioner further asserled that the failure by the RFP lo
provide clear criteria for assessment of Technical Bids and its
failure to provide a cleor and objective scoring system was
conirary to the provisions of Rule 35 (3) of the Regulations
and this led fo uncerfainty, lack of fransparency and
arbitrariness in the scofing of the Petitioner's Bid. To illustrate
this point, the Petitioner noted that Addendum 7 indicated
that certain performance criterio would be decided at the

evaluation stage.

The Petifioner submitted that failure by the respondent fo
submit the recommendations it received from the PET to the
Commitiee for review oand approval or rejection was
contrary to both Section 49 [2) of the Act and the provisions
of the Regulations, particularly, Rule 48.

The Petitioner contended thal by refusing to fransparently
provide all of the technical criterig during the bidding
process and disregarding the criteria set forth in the bid
documents, the Respondent created and applied o
rmarking scheme that was skewed, arbitrary, and contrary o
the laow resulting in an unfair and highly subjeciive tender

pProcCess.,

The Petifioner submitted that, aftfer the removal of the
rninirnum Performance Indicators, the Respondent arbifrarily
set up o graduating scale that set o threshold for the

awarding of marks from a minimum point as follows: -
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(1) Gross Crane Productivity - 20 - 24 moves per crane

(ii) Gross Ship Productivity - &0 - 74 moves per ship

34, The Petitioner further submitted that the effect of the

graduating scale was that: -

I

The marks allocoted for “Gross Crane Productivity®
started from 20 moves/hour per crane upwards and no
points were allocated to any Bidder with less than 20
moves per Crane per hour in any port and. This was never
disclosed in the RfF or the Addenda and directly
cantributed to elimination of certain bidders. It effectively
made a pass/iail criterion oul of this indicator and could

not be referred to as an objective gradualing scale.

The marks allocaled for *"Gross Ship Productivity” started
at 40 moves/hour per ship and no paints were allocated
to any Bidder wilh less than 60 moves per Ship per hour in
any port. This effectively meant thatl the terminals with
moves ranging between 40 fo 5% moves per hour “failed”
to meet this arbitrary pass mark and the Pefitioner
achieved nil marks in this manner in two terminals directly

leciding to its elimination.

35, The Pefitioner concluded its case by submitting that the

decision communicated to the Pefitioner through Letter of
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36,

MNotification dated 140 July 2015 was therefore premalture

and llegal and cught to be annulled entirely.

In view of the above allegations, the Petitioner has sought

several orders: -

1. The decision of the Respondent dated 1&4th July 2015 be

annulled in its entirety; and

The Evaluation Report that informed the decision of the
Respondent dated 16th July 2015 be annulled in its enfirety
and the Respondent be directed to reconslifute a Proposal
Evaluation Team to re-evaluate and score the Pefilioner's bid
and other bidders sirictly within the parameters of the RiP
and the Public Private Partnerships, Act 2013 and the Public
Private Partnerships Regulations, 2014 and subsequently fo
submit its new Evalvation Report and recommendations fo
the Public Private Partnerships Committee for review and
validation as required by law before any decision Is

announced by the Respondent.

Alternative to prayer (b): -

The Evaluation Report that informed the decision of the
Respondent dated 1éth July 2015 be annulled to the extent
that it purported fo penalise the Petitioner on grounds not
provided for in the Tender Documents and not provided for in
law and the Respondent be directed to submit the Petitioner’s

bid for review and scoring by the Public Private Parinerships
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Commiltee to enable the PPP Commiftee mark the said
proposal and render a final decision on merit on the
Technical Evaluation of the Pefitioner.

That in the alternative to all the aobove, the Petition
Commiltee do declare that the RIP issued by the Respondent
was not compliant with the Public Private Partnerships Act,
2013 for fallure to adhere to and make clear provision for the
mandatory technical evaluation ond other processes
provided for in law and that the RiP therefore ought to be
annulled in its enfirety and the Respondent ordered to amend
and re-issue the same in full compliance with the law and
commence this PPP procurement process afresh from RfP

stage.

5. The Petfition Committee do make any further orders that it

deems just and expedient to achieve the ends of jusiice as

mandated by law.

Respondent's Case

37. In response to the Pefition, the Respondent filed two
affidavits and subsequently filed written submissions in
support of its case.

38. The Respondent replied through the offidavit dated 4™
August 2015 of Justus Omae Nyarandi, the Chairman of PET
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37

40,

41,

42,

constituted pursuant to the provisions of Section 47 of the

Act.

He deponed that the Respondent conducted fthe
evaluation of the technical bids and all processes in respect
of the Tender in accordance with the dictates of the
Constitution of Kenya, the Act, the Regulations and the RiP
prescriptions as read fogether with the Addendums issued.
He further avers that the evalualion process was

transparent, fair and equitakle.

kr. Nyarandi avemred that the Respondent is not reguired to
subbmit the ocutcome of the technical evaluation process fo
the Committee for review or approval before it concludes

the financial evaluation.

He deponed that Seclion 4%[2) of the Act requires the
Respondent to prepare an evaluation report and submit it o
the Committee for approval after conclusion of proposals
avaluation processes. He further stated that the "propesal
evaluation process" requires the evaluation of boith the
technical and financial offers and not the technical offer
alone. He further asserted that the financial proposals have
not been opened and thersfore an evaluation report

prepared at this stage would be incomplete and premature.

Mr. Nyarandl deponed that the RfP and particularly the
Instructions to Bidders, Data Sheet in general and paragraph

Reference No. 5.2 thereof specifically provided criteria fo be
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43.

44,

43,

applied in the evaluation of the proposals. He further
avemred that, in the event the Petitioner was of the view that
the evaluation criteric was omitted from the RIF ond
addenda thereto, it ought to have chaolienged this at the
outset, instead of going through the process and then raising

this issue at this stage.

He further stated thai the Petitioner's proposal bid failed to
attain the minimum pass mark in the criterion on Bidder's
Orgonization Structure and Experience and therefore did
not qualify for the stoge of Financial Opening and

Evaluation.

hr. Myarandi further averred that the reasons of the fallure of
the Petilioner's bid are clearly set out In the Letter of
Motification ssued by the Respondent dated 14" July 2015,
He further averred that the parliculars provided are justified
under the Act, the Regulations and the RiP.

it is the Respondent's case that the evaluation criteria set
out in the RiP waos objective as required in the Act
Regulations and the Constitution of Kenya. According 1o the
Respondent, the evaluation of the bids was done in
accordance with the evaluation criteria set out in the EfP.
nMr. Nyarandi also avered al paragraph 7of his Supporting
Affidavit that the Petitioner indeed admitted that the Tender
documents contained “the evoluafion and scorng
parameters, the criteric o be met by bidders. the

information ond documentalion expected from the Bidders,
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45.

£7.

some of the required formats of presentation and the droff

Froject Agreement. "

The Respondent further avered that the Instructions to
Bidders, Stage Il (1) [a) of the Tender Documents, required
bidders to provide their organisational structure as provided
by TECH- 2 A of the Tender Documents. The specific
requirement was that "Bidders shall provide informafion
based on the following: "Organisafional structure, including
shareholding percentages..” The maximum mark allocated
to this sub section of the proposal was four (4] marks. The

Petitioners scored three and g halfl (3.5) marks.

Mr. Nyarandi deponed that the Petifioner's proposal, makes
it clear that the Petifioner did not give sufficient particulars of
their organisational structure. He further noted that the
Petitioner falled to |a) state the designation of the operating
nead of Bolloré as an orgonisotion, {b) indicate the reporting
ines for the various key personnel who work under him/her
and [c] cleardy describe the wvorous divisions in their
corporate structure, Mr Nyarandi averred that it is for this
reason that the Petifioner was informed in the Nofification
Letter in this respect that, “[v]our bid lost marks for not
providing sufficient information on the orgonisation sfruciure.
if was expected that the Leoad Pariner's organisational
sfructure/organogrom  depicting  various  deparfments
divisions will be given." He explained that the reference to
“organogram” in the nofification letter was only used to lay

emphasis fo what wos expected of the Petitioner.
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48.

49,

=0,

Mr. Nyarandi avered that Addendum No. 4 issued by the
Respondent on 26" May 2015 amended Form TECH-2B on
Bidder's Experience to the effect that “The bidders shall be
evaluafed on the basis of the following performonce

indicators based on graduating scale:”

The Respondent further stated that the minimum
performance indicators Initially provided under paragraphs
i) to [f} were deleted. The bidders were further informed
that "Bidders are required to demonsirote what they have
achieved in the various ferminals and what sfrategy they wil
deploy at CT2 and how they will apply their past experience
to achieve the KPA farget performance indicators as
indicated in Annex A[b] vill. Bidders are also required to

provide cerfified evidence for the above information.”

Mr. Nyarandi submitted that the effect of this amendment
was to remove the initial pass,/fail criteria that would opply in
the event thal the bidder did not meet the minimum
performance indicators set in the original RfP. The bidders
were informed that the Respondent would apply a
graduating scale in the allocafion of marks but it is critical to
note that Addendum MNo. 4 reiterated “the KPA target
performance indicofors” remained a focal point in the
assessment,  The Respondent's target performance
indicators were included in the Draft Project Agreement to
be signed with the fist ronked bidder, Theses Performance

Indicatars are;
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52,

53.

a) Annual throughput of at least 400,000 TEUs per terminal in
three diference ports (or combine average of 1,200,000
TEUs);

b) Net per crane productivity: higher than 30
moves/hour/crane;

c) Gross per crane productivity: higher than 25
moves/hour/crane;

d) Met per ship productivity: higher than 70 moves/hour/ship;

e) Gross per ship productivity: higher than 75 moves/hour/ship;
and

f) Import dwell fime in the yard: shorter than & days.

mir. Myarandi further stated that whilst o bidder would not be
disqualified for not meeting or have proximate past
experience to the performance indicaters (b) = [f] above,
the marks scored would be scored down on o graduating

scole.

The Respondent submitted that following enquiry by bidders
about the maximum marks fo be awarded under
Performance Indicators' Criteria (TECH-2B), the Respondent
responded that “Maximum allocated point 5 16 marks,
Higher performance will have higher scores on graduafing

scale,”

Mr. Nyarandi further deponed that, hod the Respondent
applied the criteria sfipulating minimum  performance
indicators, the Pefitioner’s bid would hove failed and be

subject fo summary rejection. He further submits that the
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54.

2.

1.5

Petitioner's bid was evaluated and scored on o groduating
scale and achieved a mark of 10.6 out of a possible 146
given that the performance they provided did not exemplify

high performance to entitle them o the maximum score.

In addition, Mr. Nyarandi stated that the Petitioner only
provided experience of two (2] fterminals which are
operated by the Petitioner's as a major shareholder. For the
third terminal operated by EKamigumi Company Limited
(“Kamigumi”), which is an associate of the FPetilioner,
Kamigumi only owns 40.09% share while maojority share of
59.91% s owned by Hanjin Shipping. This would have been
non-compliont in accordance with the initicl provisions of
TECH-2 B,

The Respondent further deponed thatl the productivifies
lgross per crane and gross per ship) of the Kamigumi's
terminal are the highest among the said three terminals, and
the evaluated score would be lower if Kamigumi's Terminal

wos excluded,

In response to the Pefitioner's contention that the PET now
sought to "compute” productivity by seeking to average the
gross per crane productivity of the three ports provided by
the Pefitiocner, Mr. Nyarandi averred thal Form TECH-2B
required bidders fo provide stated performance indicators
for three [3) terminals and the numbers provided by the

bidders would only make sense on assessment if they were
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87,

a8,

37,

considered both individually and collectively on average as

these weare numbers provided by a consorfium.

In response fo the Pefitioner's claim that its bid lost marks
because Pelitioner had faled to ochieve an average
performance target that did nof exist in the RFP or addenda,
Mr. Nyarandi stated that the Petitioner's lost marks for failing
to demonstraote past experience performance Indicators

with high numbers viewed individually or collectively.

It is the Respondent’s case that computation using averages
was the most appropriate method to assess and evaluote
the Petitioner's bid, For bidders who bid os a consortium, as
per secltion 46 of the Act, their porficipofion and
qualification in the tender is contingent to the strength and

performance of each individual party of the consortium.

The Respondent further submitted that use of averages does
not change the result that would have been be obiained in
any event as each terminal was evaluated separately on
the basis of infoermation provided by the bidder. The
Respondent further submitted that the result that would
have been obtained by looking at each terminal individually

is represented in the average number.

In response fo the Pefitioner's contention that only three
categories out of seven performance indicators (a) to (g)
were evaluated, the Respondent submitted that it selected
three highest relevant categaries (1) Annual throughput, (2)
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Gross per crane and (3) Gross per ship out of (actually) eight

(a-h) categories for evaluation.

&0. It is the Respondent's case that other categories have either
direct linkages with the selected three categories or no
relation with productivity. The Respondent argued that "Net
per crana”, “MNet per ship" and “Import dwell fime" have
direct/strong linkoges with “"Gross per crane", "Gross per
ship”, and “Annual throughput”, respectively and the
Respondent therefore tied to aveid duplications In
evaluation by only considering the |atter three performance

crileria.

41. The Respondent submitted that “Percentage wvolumes
delivered by rall" and “"Percentage volumes delivered by
road" were requested only for reference. To illustrate this
point. the Respondent referred the Pelition Committes to
Addendum No. 7 Queries 5et No. 4. Query No. 20, which
staled that "These experiences (percentage volumes for
railfroad) are for reference only. No evaluation wil be made far

these categories of fhe percentages".

42. The Pefifioner refered the Pefition Committee to the case of
Kenya Country Bus Owners’ Associafion (Through Paul G.
Muthumbi — Chairman, Samuel Njuguna - Secretary, Joseph Kimiri

- Treasurer) & 8 others v Cabinet Secretary For Transport &
Infrastructure & 5 others (Mairobl HC J.R No. 2 Of 2014) where it

was held that if subsidiary legislation that is inconsistent with a
section of the Act or whose effect is to vary he some would not
only be unreasonable but ako ulfra vires.
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Issues o be Determined

63. The Petition Committee has carefully considered the
pleadings, the submissions of the parties, cose low and
documents placed before it and has Bolated several issues

which have been deliberated below.

64,  Issue No. 1
Was the Respondent required by low fo seek and obtain the
Committee’s approval of the results of the technical

evaluation prior fo communicating the results to bidders?

65. The Pefifioner argued that under Section 7 of the Act, the
Committee is reguired to oversee the monitorning and
evaluation by a Respondent of a Public Frivate Partnership.
The Petitioner has therefore maintained that this role of the
Commitiee is anchored in the evaluaton of Technical

Froposals,

é46. The Pefitioner has further contended that the provisions of
Regulation 48(1) clearly refer to the period within which the
evaluation of the evaluation of Technical Proposals should
be completed. Theretore, the Petitioner concluded that the
Evaluation Report, refered to in Regulation 48 (2], s the
Technical Evaluation Report that is required to be submiited
to the Committee for approval or rejection pursuant fo
Regulation 48(5). Based on this interpretation, the Petitioner
has contended that the Respondent must obtain prior

approval of the Committee before it could communicoie
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&67.

&8,

69.

70,

Fd 7

the results of the evalugtion of Technical Proposals to
bidders.

On the other hand, while accepting that Regulation 48(1)
deals with the process of technical evaluation, fthe
Respondent has argued that there exists a draffing emor in
Regulation 48(3) by refering to paragraph (1) instead of
paragraph (2).

The Pefition Committee does not agree with either the
Pelitioner or the Respondent on the interpretation of

Regulation 48(1].

Further, the Petition Commitiee does nol agree with the
Petitioner with respect to approval of the Committee of the

Technical Evaluation Report.

A careful examination of the provisions of the Act and those
of the Regulations, in porticular Sections 44, 47, 48 and 49

and Regulations 44 and 48, leads to a contrary conclusion.

Section 44(2) of the Act prescribes a two-stage evaluation
process, starting with the evaluation of the technical
proposals folowed by the evaluation of the finoncial
proposals. Section 47 sefs out the procedure fo constifute o
PET and the evalugtfion procedure to be followed. Sechion
47(2) makes provision for the technical evaluation by the PET
to be approved by the Contracfing Authority before

Financial Proposals can be opened.
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72

/3.

74

75,

76,

Section 48 sets out the financiol proposals evaluation
procedure. Section 48(1] provides that the PET shall invite
the bidders who have been prequalified on the basis of their
technical proposals to aftend the opening financial

proposals. This procedure is also found in Regulation 46(2).

Folliowing completion of the evaluafion of fechnical and
financial proposals, Secfion 49(1) requires the PET to prepare
an evaluation report, which includes recommendation of

ranking of bids, for submission to the Contracting Authority.

Section 4%9(2] requires the Contracting Authority to submit
the evaluation report to the Committee for approval, It is
clear that the Act only provides for one evaluation reporf fo
be submitted to the Committee after conclusion of both the

technical and financial evaluation,

Contrary to the contention of the Petitioner and admission
by the Respondent, Regulafion 48 is not at variance with the
provisions of the Act. Regulations being subsidiary to the Act,
their provisions must be read ond be construed in

consonance with the provisions of the Act,

As provided for under Section 44(3), the Cabinet Secretary
made rules, which specify, omong other provisions, fhe
fiming of various activities of the procurement process. The
timelines for the various procurement activities, following the

submission of technical and financial proposals, are found in
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Regulation 48, The impori of Regulation 48 therefore is 1o sef

out the timing of these activities, which is as follows: -

{a) Completion of the evaluafion of technical and financial
proposal: within seven (7) days of the opening of technical
bids:

(k) Preparation and submission of evalualion repert: within five
(5) days of the completion of the evalualion:

(c) Submission of the evaluation report by the Contracting
Authority to the Commitiee: within 7 days or receipt of the
report from the PET;

(d) Approvalfrejection of the evaluation report by the
Committee: within 21 days of receipt of the evalualion reporl.

77. Regulation 48 &5 therefore consistent with the provisions of

the Act in every respect.

78. In view of the foregoing, the Petition Committee finds that

the Respondent acted within the law.

7%.  lIssue No. 2
Did the Respondent use evaluation criteria for Bidder's
Organisation calegory other than those set out in Form TECH

- 2A7

80. The Petitioner has contended that during the evaluation of
technical proposals, the Respondent introduced submission
of an organogram as an evaluation criterio contfrary to the
requirernents set out in Form TECH-2A. The Pefitioner further

argued that the requirements in this form wos to provide o
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81.

B2,

brief description of the bockground and organisation of the
consartium, which if maintained it did. The Petitioner further
stated that the introduction of a requirement for submission
of an organogram resulted in if lesing marks and confributed

to its disgualification.

In its response, the Respondent stated that it did not
infroduce a requirement, which was not stipulated in Form
TECH-2A. The mention of an organogram, in its notification
letter to the Petitioner, which stated “...vour bid lost marks
for not providing sufficient informafion on the organisafion
shructure. It was expected that the Lead Parfner's
organisational  structure/orgonogram  depicting  various
deparfments/divisions will be given...” was only by way of

explanation.

The Respondent further asserted thal no marks were
specifically allocated to the submission of an organogram.
The Responded odded thal the marking scheme. as
presented in the summary of the evaluation criteria supplied
to the Petitioner, following the order of the Petition
Committee, allowed 1.0 mark for Organisalional Structure,
including shareholding percentage. The Responded stated
that it only awarded 0.5 marks to the Fetitioner under this

criterion because the information supplied was insufficient.

The Respondent added that the Petifioner would have been

awarded full marks had it presented the organisafional
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structure of the Lead Member with sufficient delails whether

in prose or in tabular format,

84. Evidence placed before the Pefition Committes lends
credence to the Respondent's assertion. The RIP
reguirements for Organisafion Structure are found in Form
TECH-2A. These include the following seven ewvaluation

criteria relating to the Lead partner: -

1. Organisation structure, including shareholding percentage,
2. International presence (at least 5 number of terminals
glebally with majer shareholding)

Global network/partnership

Staff complement

Mission, Vision and Core Valves

Quality Assurance Policies

Cedifications by International Bodies,

N e ow oA

g85. The marking scheme used to evoluate this category
allocated 0.5 marks to each of these criterion, except for
criterion 1. above, which was allotted 1.0 mark. As can be
seen from the above list, no marks were specifically

allocated to the submission of an crganogram.
84. Further, the Pefitioner hos not provided any evidence to

support its contention that the loss of 0.5 was occasioned by

its non-submission of an organogram.,
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87.

89.

90.

1.

The Petition Committee therefore finds that the Respondent
did nol vary the evaluotion crteria for the Bidder's

organisation category, as set out in Form TECH-2A,

Issue No. 3

Did the Respondent provide sufficient disclosure regarding
the evaluation criteria for the Bidder's experience category
as required by law?

The Petitioner has rmaintained that its inability to attain the
pass mark for Bidder's experience category was partly as a
consequence of the failure by the Respondent to disclose a
detalled marking scheme for the evaluation of the critena
for Bidder's experience category sef out in Form TECH-2B of
the RfP and Addenda 4, 4, 7 and 8 therefo.

The Petitioner has further contended that had a detalled
marking scheme been disclosed, it would not have
submitted data for two low productivity container terminals
in Afiica but would have instead provided data for ifs more
efficient contoiner terminal operations in  developed

morkets,

The Respondent has underscored that it disclosed sufficient
information 1o all bidders, which information made
abundantly clear that higher productivity levels would resuli
in highar marks being awarded for the Bidder's experience

category. In this regard the Respondent cited Addendum
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2.

93

No. 8, wherein bidders were informed that “higher

performance will have higher scores on a graduating scale”,

Having examined the evaluation criteria disclosed by the
Respondent, the Pefition Committes is salisfed that
sufficient disclosure was made fo ensure a level playing field.

This conclusion is based on the following: -

i. Bidders were informed, vide Annex A [b)] |viil] of the RiF
and Annex 5 of the Draft Project Agreement, of the
Respondent's target performance indicators for each of

the six {4) performance indicators set out in Form TECH-28;

i. term 3 of Addendum No. 7 gave a clear response that
octual performance indicators lower than the target

performance indicators will results in loss of marks; and

ii. Furthermore, bidders were informed in Addendum MNo. 8
that a graduating scale would be used. with the higher
performonce attaining higher marks. The only condition
was that one of the ports had fo be from a developing

counfry.

The above information was sufficient fo hove enabled the
Petitioner to provide data for three terminals. which would
have maximised the throughput and operational efficiency
data supplied In Form TECH-2B submitted in the Technical
Proposal.
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4.

93

74.

In conclusion, the Pefition Committee therefore finds that
the Respondent complied with the requirements of Section
43{2}{2) of the Act, which placed an obligation on it to
provide the criteria and method to be used in evaluating a
bid.

Issue No. 4

Did the Respondent evalvate Bidder's Experience category
strictly in accordance with the requirements set out in the
RfP, as required by the law?

The Pefitioner hos argued that, in contravention of the
provisions of the Act and the Regulations, the Eespondent
evaluated its experience using criteria other than that set
out in Form  TECH-Z2B and its subsequent
amendments/clarification in Addenda Ne 4, 7 and 8. The
Petitioner has contended fhat this unlawful action by the
Respondent partly contributed to ifs failure to qualify to
proceed to the financial opening phase. In this regard, fhe
Petitioner has cited, among others, (i} the reduction of the
evaluation criteria from the six (&) listed on Form TECH-28B 1o
three [3), and (i) averaging actual performance data,
provided for the required three ports, confrary to fhe
procedure set out in in Addendum No 4, which required
marks to be awarded according to the performance

indicators of each of the individual terminals in different

ports.
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7. Initially the Respondent, vide the replying affidavit sworn by
the Chairman of the PET dated 4th August 2015, indicated
that the evaluation criterla for Bidder's experence sef oul in
Form TECH-2B. and as subsequently amended in various
Addenda, waos used to evaluate the Petifioner's experience.
However, following the release of the summary of the
Technical Evaluation Report fo the Petitioner, a further
affidavit sworn by the Secrelary to the PET indicated to the

confrary as explained balow.

98. Addendum No. 4 amended Form TECH-2B, under Item [} to
delete the minimum values for five (5] out of the six (&)
criteria; i.e. Performance Indicators [b) - (f). This effectively
removed the pass/ffail evaluation basis for  these
Performance Indicators thus allowing the Respondent to
evaluate Bidder's experience on a graduating scale basks.
However, under ltem (K], Addendum Mo. 4 infroduced three
other crifenia: {i) No. of terminal [bidders were required fo
provide 3, with a least one from developing countries). (il
Evidence to support the past experience achieved. and (i
that marks would be awarded according to  the
performance indicators listed on Form TECH-2B, for each of

the individual terminals in different ports.

99. Addendum MNo. & under ltems 1 (iv] and (v}, minimum
requirements and pass/fall criterion were reintroduced.
However, Addendumn No. 7, under ltem No 3 reverted back

to the provisions under Addendum 4,

100. Addendum No. 8 recorded the following under Item 3: -
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Statemant:

“The bidders shall be evaluated on the basis of the following
performance indicators based on a graduating scale:

{a) Annual throughput of at least 400,000 TEUs per terminal in
three difference porls (or combine average of 1,200,000
TEUs);

(b) Net per crane productivily:

(c) Gross per crane produociivity;

(d} Net pership productivity:

{e) Gross per ship productivity; and

(f) Import dwell time in the yard.”

Clarification required:

“1) Please confirm that the “combined average of 1,200,000 TEUs"
should read “combined throughput of 1,200,000 TEUs for three
different ports”

2) Please confirm that the minimum performance indicators for b)

to f) have been removed.

3) What are the maximum marks awarded for this segment of
evaluation?

4) How will marks be aowarded on a gradualing scale for
performance indicators a) to f) and what is the basis for the

awarding of maximum marks for each performance indicator

category
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KPA Responses:

1) KPA confirms “combined throughput of 1,200,000 TEUs for three
different ports.”

2) KPA confirms that the minimum performance indicators for (b)
to (f) in Form TECH-2 have been removed as per Addendum 4.

3) & 4) Maximum allocated point is 14 marks. Higher peformance
will have higher score on graduating scale.

101, This Commiltee therefore finds thot bosed on the RfF and
the various oddendao thereto, the evaluation criteria ought

to have been as follows:

() The basis for the evaluation was the six pedormance
indicators (a) to (f), as set out in Form TECH-2B.

(b) A total of sixteen (14) marks were o be awarded for the six

performance indicators.

(c) For performance indicater {a), evoluation was to be on a
pass/ fall basls based on elther @ minimum of 400,000 TEUs per
terminal or a combined throughput of 1,200,000 TEUs for three
different ports.

{d) For performance indicators (b) to (f), marks were to be
awarded for each of the individual terminals in different ports
on a graduating basis. Higher performance was to score

higher marks.
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102,

103,

(e) Full marks should be awarded if previous performance

meets the target minimum performance indicators set
ouf in Annex A(b) viil of the ITB.

Howewver, the Peatition Committee notes from the Technical
Evaluation Report, that during the evaluation process the
Responden! made the following adjustiments to the above

evaluation criteric; -

{i] The Respondent used three (3) instead of the six (&)
performance indicotors listed on Form TECH-2B;

(il The Respondent allocated 3 marks to the provision of
documentary evidence, yet this criterion hod been
eliminated by Addendum No 8; and

(iiiy Confrary to the provisions of TECH-2B, as amended by
Addendum No. 4, the Respondent adopled a procedure of
aggregating past pedormance for different terminal and
averaging them for the purposes of allocating marks.

The Commitiee therefore finds that the Respondent failed o
comply with the law with respect 1o Regulation 47 (1), which
ploced an oblgation on the PET fo apply the crteria
speciiied in the tender documents when evaluating

technical offars.
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Orders
In consideration of the ksues defermined above, the Patition

Committee hereby makes the following orders: -

1. The Respondent’'s decision, conftained in its lefter ref.
PSM/CTC/1/01(125) VOL 1 (81) dated 16" July 2015
addressed the Petitioner, is hereby set aside.

2. The Respondent is hereby directed to re-evaluate the
Technical Proposal of all bids that satisfy the requirements of

Stage 1 evaluation.

J. The basis of the re-evaluation shall be the six peformance
indicators (a) to (f) set out in Form TECH-2B as follows:

(a) Annual throughput of at least 400,000 TEUs per terminal in
three different poris (or a combined throughput of 1,200,000
TEUs for three different ports);

(b) Net per crane productivity: higher than 30

moves/hour/crane;

(c) Gross per craone productivity: higher than 25

moves/hour/crane;
(d) Net per ship productivity: higher than 0 moves/hour/ship;

(e) Gross per ship productivity: higher than 75

moves/hour/ship; and
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() Import dwell time in the yard: shorter than & days.

4. A total of sixteen (16) marks shall be awarded for the six

performance indicators in 3. above.

5. For performance indicator (a) evalualion shall be on a
pass/fail basis based on either a minimum of an annual
throughput of 400,000 TEUs per terminal or a combined
throughput of 1,200,000 TEUs for three different ports.

&. For each Performance Indicator, maximum marks shall be
awarded if previous performance meets the target minimum

performance indicators set out in Annex A (b) viii of the ITB.

7. For performance indicators (b) to (f), marks should be
awarded for each of the individual terminals in different ports

on a graduating basis.
8. As required by Secfion 43(2) and Regulation 35(3). the
Respondent shall by 30" December 2015, inform all bidders

of the above evaoluation criteria, including the marks allotted

to each Performance Indicator.

2. There shall be no orders as to costs.
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DATED and DELIVERED at NAIROBI ihm\m Wﬁs

PAUL KAREKEII

Member

(LA

ISAAC BONDET

Member

RA MURUTHI
Chairperson

Delivered in the presence of. - =
e Aodhens Nutkgle Mg 8 Facheel
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